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INTRODUCTION

Defendants operate rum production and aging facilities on the Island of St. Croix. Their

operations release large amounts of ethanol penetrating well beyond the boundaries of their

properties onto Plaintiffs' nearby properties. This penetrating ethanol creates an ethanol rich

incubator triggering rapid overgrowth of Baudoinia Compniacensis, an unsightly and destructive

fungus, on Plaintiffs' property. In this manner, Defendants have negligently operated their

facilities trespassing upon Plaintiffs' properties and creating and maintaining a nuisance injuring

Plaintiffs' properties and impairing their enjoyment of their property. Plaintiffs filed a class

action seeking damages for the harm done and abatement of the nuisance.

On July 26, 2013, Defendants filed a Rule 12(b)(6) Motion to Dismiss asserting two

theories claimed to preclude Plaintiffs' Complaint from stating a viable cause of action. First
I
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they claim Plaintiffs' causes of action are preempted by the Clean Air Act ("CAA"). Second,

Defendants claim even in the absence of CAA preemption, Plaintiffs' claims must fail because

Defendants have no duty to use capture and control technology to prevent or limit the release of

ethanol from their operations and Plaintiffs have not plead facts plausibly demonstrating ethanol

control technology is reasonably available to capture ethanol prior to release from Defendants'

operations. In short, Defendants claim compliance with their Department of Planning and

Natural Resources permits, which do not require them to control ethanol emissions in connection

with the CAA, is a complete defense. Neither theory supports dismissal.

On August 20,2013, the Third Circuit reversed one of the primary decisions Defendants

rely upon in their preemption argument, and held that the CAA does not preempt state common

law tort causes of action based on the law of the state where the Defendants' operations are

conducted. Kristie Bell v. Che,swick Generating Statior¡ GenOn Pqw t ÌVfidwest, L.P., _ F.3d

-,2013 
WL 4418637,2013 U.S. App. Lexis 1728313'd Cir., Aug.20, 2013) ("Bell") (attached

at Exhibit l). Just a few days before this motion was filed, the Second Circuit also held the CAA

does not preempt state tort law causes of action. Iq Ie MçIhV_LIgrltary BUúVI Efher (::MTBE]')

Prqd$- Ll4b-l{i*, _F.3d _ ,2013 WL 3863890,2013 U.S. App. Lexis 15229 (2d Cir. July

26,2013) ("MTBE") (attached at Exhibit 2). On August 28,2013, the Franklin Circuit Court in

Kentucky rejected a virtually identical preemption defense argument in Mills r'. Bufful-o Tta_qq

Distilþty, No. l2-CI-00743 (Franklin Cir. Ct., Ky. Aug. 28,2013) (attached at Exhibit 3).

Defendants' other arguments raise factual issues not suitable for a motion to dismiss.

ARGUMENT

I. STANDARD OF REVIEW

A pleading must contain a "shoft and plain statement of the claim showing that the

pleader is entitled to relief." F.R.C.P. 8(a)(2); Bp_rgpdqz y. yl. TgL Çplp,, 54 V.I. 174, 178
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(Jan. 20, 20ll). A courl "'may grant the motion to dismiss only if, accepting all factual

allegations as true and construing the complaint in the light most favorable to plaintiff, it

determines that plaintiff is not entitled to relief under any reasonable reading of the complaint."'

Magras v. De Jongh, 2013 V/L 692510,3 (D.Virgin Islands) (February 26,2013) (copy attached

at Exhibit 4).

Rule 8's pleading standard "demands more than an unadorned, the-defendant-unlawfully-

harmed-me accusation," but it does not require "detailed factual allegations." A5hcroft v. Iqbal,

556 U.S. 662, 129 S. Ct. 1937, t949 (2009).

To survive a motion to dismiss, a complaint must contain sufficient factual matter,
accepted as true, to "state a claim to relief that is plausible on its face." A claim
has facial plausibility when the plaintiff pleads factual content that allows the
court to draw the reasonable inference that the defendant is liable for the
misconduct alleged. The plausibility standard is not akin to a "probability
requirement," but it asks for more than a sheer possibility that a defendant has
acted unlawfully.

Id. While legal conclusions will not be treated as factual allegations, allegations of fact must be

accepted as true. 14. at 1949-1950; Bqlmudez, 54 V.I. at 179. A complaint should be dismissed

under Rule 12(b)(6) only if the facts plaintiff alleges, if established at trial, would still not entitle

the plaintiff to relief. Whether the alleged facts are provable, or whether the plaintiff will

ultimately prevail on the merits, is immaterial. Bell At!. Celp. v. Tworyrbly, 550 U.S. 544,563

n.8 (2007). Where an initial complaint fails to contain sufficient facts to satis$ the "plausible on

its face" requirement, the plaintiff should be permitted an opportunity to amend the complaint to

add the necessary facts unless it is obvious any amendment would be inequitable or futile.

Magras,20l3 V/L 692510 at9.

II, PLAINTIFFS' CLAIMS ARE NOT PREEMPTED

The Third Circuit's recent decision in Bell, _ F.3d _,2073 WL 4418631,2013 U.S.

App. Lexis 17283 13'd Cir., Aug. 20, 2013) refutes Defendants' preemption argument at every



turn. Defendants in their Memorandum prominently rely upon the lower courl's opinion in Bell,l

which was reversedby on August 20,2013. Under the Third Circuit's Bell opinion, source state

tort claims of nuisance, negligence and recklessness and trespass are not preempted by the Clean

Air Act.

Like the present case, Bell is a class action filed by the defendant's neighbors. The

plaintiffs alleged the defendant's releases of malodorous substances and particulates penetrated

beyond its property line into the surrounding neighborhood, settling on and causing damage to

their neighboring properties. They filed suit seeking compensatory and punitive damages under

the state common law tort theories of nuisance, negligence and recklessness and trespass. Bell,

2013 WL 4418637, 4;2013 U.S. App. Lexis 17283, ll. The Bell complaint alleged the plant

operators knew of the harmful discharges of the particulates, yet continued to operate the plant

"without proper or best available technology, or any proper air pollution control equipment." Id.,

2013 WL 4418637,3;2013 U.S. App. Lexis 17283, 10. Like Diageo and Cruzan, the plant

argued its emissions were subject to comprehensive regulation under the CAA and it owed no

extra duty to the plaintiffs under state tort law. Id.,2013 V/L 4418637,l;2013 U.S. App. Lexis

17283,2.

The Third Circuit, like other courts, found there is no meaningful difference between the

CAA and the Clean V/ater Act. Id., 2013 WL 4418637,6-7;2013 U.S. App. Lexis 17283,18-

23. Thus, the Supreme Court's decision in þtç¡natio¡ral Paper Çe. y,_Ougllq11e, 479 U.S. 481

(1987) finding that the federal environmental statute does not preempt tort claims under the law

of the source state is controlling. B9ll, 2013 WL 4418637, 6-7 , l;2013 U.S. App. Lexis 17283,

18-23. The Third Circuit held, "[b]ased on the plain language of the Clean Air Act and

' Bell,r. Cheswick Geng¡qtingS,laliqu,903 F. Supp. 2d314 (W.D.Pa. Oct. 12,2012)(reversed).
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controlling Supreme Court precedent, we conclude that such source state common law actions

are not preempted." Id., 201 3 WL 4418637 , l, 7 , 2073 U.S. App. Lexis 17283,2,23.

While the CAA does create a comprehensive plan for air pollution, it is one which places

primary responsibility for pollution prevention and control on the individual states and local

governments. Id, 2013 WL 4418637,1;2013 U.S. App. Lexis 17283,3. It anticipates a parallel

track of state pollution law which may impose stricter standards than the federal minimum

standards. Id. That parallel track of source state law includes tort causes of action. State tort

causes of action including negligence, nuisance and trespass do not conflict with the regulatory

process established underthe CAA. Id.20l3 WL 4418637,8;2013 U.S. App. Lexis 77283,11,

23. The limited tension with the permit system which may arise from source state tort actions

imposing separate standards does not frustrate Congressional intent or goals and cannot support

preemption. Id. 2013 WL 4418637,8;2013 U.S. App. Lexis 17283, 17,25-26. The Third

Circuit specifically considered Arnçriçau Electric Poweq Co. v, Connecticut, l3l S. Ct. 2527,

180 L. Ed.2d 435 (2011) and held that nothing in the Supreme Court's reasoning altered its

analysis applying Oue[ettç. B_e[! at 2013 WL 4418637,9,n.7;2013 U.S. App. Lexis 17283,23-

24,n.7.

Accordingly, when the Supreme Court recognized in Ouellette "that the requirements

placed on sources of pollution through the 'cooperative federalism' structure of the Clean V/ater

Act served as a regulatory floor, not a ceiling, and expressly held that states are free to impose

higher standards on their own sources of pollution, and that stute tort lsw ís a permíssìble way

of doìng so" that rationale was equally applicable to cases such as Be[, and the present one. Be_ll,

2013 WL 4418637,8,2013 U.S. App. Lexis 77283,26 (emphasis added).

In addressing the plain language of the Clean Air Act which permits state common law
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actions, the Third Circuit pointed to the "citizen suit savings clause" provision, see 42 U.S.C. $

7604(e):

Nothing in this section shall restrict any right which any person (or class of
persons) may have under any statute of common law to seek enforcement of any
emission standard or limitation or to see any other relief (including relief against
the Administrator or a State agency).

The Third Circuit also pointed to the "Retention of State authority," also referred to as the

"states' savings clause," see 42 U.S.C. $ 7416:

Except as otherwise provided... nothing in this chapter shall preclude or deny the
right of any State or political subdivision thereof to adopt or enforce (l) any
standard or limitation respecting emissions of air pollutants or (2) any
requirement respecting control or abatement of air pollution. ..

Comparing these provisions to the Clean Water Act provisions at issue on Ouel_letlç:, the

Bell court noted that, "[i]f anything, the absence of any language regarding state boundaries in

the states'rights savings clause of the Clean Air Act indicates that Congress intended to preserve

more rights for the states, rather than less." Bel!, 2013 WL 4418637,6,2013 U.S. App. Lexis

17283,19.

The Third Circuit concluded:

"In all pre-emption cases... we start with the assumption that the... powers of the
States were not to be superseded by the Federal Act unless that was the clear and
manifest purpose of Congress." Medtlo_rric, Inq- y-L_qfu, 518 U.S. 470, 485, 116
S.Ct.2240, 135 L.Ed.2d 700 (1996). Vy'e see nothing in the Clean Air Act to
indicate that Congress intended to preempt source state common law tort claims.
If Congress intended to eliminate such private causes of action, "its failure even to
hint at" this result would be "spectacularly odd." ld. at 491. The Supreme Court's
decision in Ouellette conftrms this reading of the statute. Accordingly, we hold
that the Class's claims are not preempted. We will reverse the decision of the
District Court and remand this case for further proceedings.

Bell, 2013 WL 4418637,9,2013 U.S. App. Lexis 17283,27-28.

Defendants also cite as support the lower coult's decision in !I.S, y. EME__Hqnq C-lty

G-e¡Br4iqtrt¿, 823 F.Supp.2d 274 (Vi.D. Pa. 20ll), an opinion that was decided by Judge
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Terence F. McVerry of the Western District of Pennsylvania, the same judge who decided the

lower court's Bell decision that was subsequently reversed. Nearly all the preemption discussion

in the lower court's ElvlE Homer City decision is repeated virtually verbatim and then greatly

expanded upon in the district courl's Bell opinion. The reversal of Bell has the effect of

overruling EME Hqmer City sub silento. That result is further reinforced by the Third Circuit's

decision in United States v. EME Homer City Grencration L.P., _ F.3d. _,2013 U.S. App.

LEXIS 17477 (3d Cir. Aug. 20, 2013) dismissing the state claims as forfeited rather than

preempted.

The Third Circuit is not alone in its holding that the CAA does not preempt state causes

of action under the law of the source state. The Third Circuit pointed out the Sixth Circuit

applying Ouellette has held in Her Majgsty tbq Quççn in Right of the Province of Ontario v.

Detroit, 874 F.2d 332,342-343 (6th Cir. 1989), the CAA "displaces state law only to the extent

that state law is not as strict as emission limitations established in the federal statute." 2013 U.S.

App. Lexis 17283,*20.

The Second Circuit also recently held in MIBE, lupra, that the CAA did not preempt tort

claims of local property owners, including trespass, negligence and nuisance claims. MTBE,

2013 U.S. App. Lexis 15229, *5-*10, *55-56. In M-TBE, the Second Circuit affirmed a jury

verdict against Exxon Mobil under state tort law, including claims of negligence, nuisance and

trespass, for contaminating city-owned water wells. The plaintiff, a city acting as a property

owner, had sued Exxon for contaminating its property with MTBE, a gasoline additive that had

been approved for use by the EPA. The Second Circuit made it clear nothing in the CAA creates

a right of the operator to use the most cost-effective and practical means of cornplying with the

CAA or absolves an operator from having a duty to use other means to prevent its operations
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from damaging others. Id. at *61-63,*67,*70,*72. It upheld a verdict of almost $105 million

against Exxon for damages to other property owners resulting from its use of the chemical

MTBE, which harmed its neighboring property owners, instead of other alternatives to meet its

obligations under the CAA.

Although Defendants submitted as "supplemental authority" a Kentucky Jefferson Circuit

state trial court ruling finding preemption,2 more recently, a Kentucky Franklin Circuit trial court

rejected the preemption argument and ruled that the CAA did not preempt source state common

law tort actions of negligence, nuisance and trespass against whiskey distillers based on ethanol

emissions not capped by their operating permits. Mdls, supla (Ex. 3).

The Jefferson Circuit trial judge who found preemption was not aware of the Second

Circuit's MTBE opinion which was decided just four days earlier, on Friday, July 26,2013, nor

did she have the beneht of the Third Circuit's Bell decision, which was issued on August 20,

2013, after her order. The heart of the ruling was her erroneous conclusion that there has been

no "authority decided since Amqffcgn Eþç. _P_gW_ef that supports the argument that state tort

claims are not preempted."3 However, since American E!gc. Power, both the Third Circuit and

the Second Circuit have held that state common law claims for, inter alia, negligence, nuisance

and trespass, are not preempted by the Clean Air Act.

This case law clearly refutes Defendants' claims that recent case law demonstrates the

CAA preempts Plaintiffs' state law tort claims.

ilI. VIRGIN ISLANDS LAW APPLYING TO PLAINTIFFS' TORT CAUSES OF
ACTION

As an initial matter, Defendants appear to have misstated the law of the Virgin Islands in

regard to the applicability of the Restatement (Third) of Torts. Baqkt v, Intler¡rational Rqqla! @

2 
See Defendants' "Notice of Supplemental Authority" filed August 2,2013.

3 Exhibit l, p. 3 appended to Defendants' "Notice of Supplemenial Authority."
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Leasing Corp., 55 V.l. 967 , 97 6 (V.1. 201 1) does not hold that the Restatement (Third) of Torts is

applicable to all local tort actions in the Virgin Islands. Banks holds I V.l.C. $ 4 does not mean

that the Virgin Islands has necessarily adopted the most recent version of a Restatement

approved by the American Law Institute. In particular it does not delegate to the American Law

Institute the power to change Virgin Islands law. In areas of the law where the Restatement

(Second) of Torts has received widespread acceptance in Virgin Islands courts, it takes a

considered decision of the Supreme Court of the Virgin Islands to change Virgin Islands law

from the Restatement (Second) of Torts to the Restatement (Third) of Torts. 55 V.l. at979-981.

Banks acknowledged that courts generally do not adopt the Restatement (Third) of Torts as a

whole, but typically consider adopting specific sections. In B_a¡lç, the Supreme Court of the

Virgin Islands, after careful consideration, decided to replace the Restatement (Second) of Torts'

products liability rule that lessors of chattels cannot be held strictly liable for defects in the

chattels with the Restatement (Third) of Torts' products liability rule that lessors may be held

strictly liable for injuries resulting from a defective product. 55 V.I. at 981-984. Banks in no

way changes the existing local law of the Virgin Islands applying the Restatement (Second) of

Torts to causes of action for negligence, nuisance and trespass. Bqmudez v. V.I. Tel. Corp., 54

Y.I. 174 (2011); Hen y v_, St. Ctqix Alumina, LLC, No. 1999-CV-0036,2009 U.S. Dist. Lexis

80830 (D.V.I. Aug. 28, 2009); Boyd y. L¿rtalladi, 8 V.I. 173 (1971).

A, Dq{r To' Cg4trol Ethanq! Emis_SiqUS

Diageo and Cruzan take the position that the only possible source of a duty on their part

to control ethanol emissions from their operations to prevent or limit the harmful effects upon

neighboring properties are the requirements imposed by their permits issued in conjunction with

the CAA. However, this position is clearly not true under the common law. There has long been
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an independent common law duty, even before enactment of the CAA, imposed upon industry to

monitor the effects of their operations upon neighboring property and to conduct their operations

in a manner which controls emissions to prevent harm to neighboring property. See Renken v.

Harvçy Alumi¡um, Inc., 226 F.Supp. 169 (D. Or. 1963) (cited in the Restatement (Second) of

Torts $821D comment f) (aluminum plant had duty to prevent fluoride gasses from escaping

from its plumes and causing damage to property and trees in nearby orchards); see also Lunda v.

Matthews, 46 Ore. App. 701, 705,613 P.2d 63 (19S0) (collecting cases holding that emissions

from a neighboring plant directly or indirectly depositing airborne substances on a person's

property is an invasion of that person's right to the exclusive possession of land). Very recently,

the Franklin Circuit Court in Kentucky, in a very similar case, held that the general common law

duty requiring every person to exercise ordinary care in his activities to prevent foreseeable

injury is suffrcient to impose a duty upon distilled spirits producers to control their ethanol

emissions to prevent foreseeable injury to neighboring properties. Mil_ls, Opinion and Order

denying Motion to Dismiss, p. 7 (Ex. 3). This duty includes the duty to use technology to

capture emissions before they are released into air to travel to neighboring properties. Req[<en,

sup[4 (ordering installation of pollution reduction hoods and issuance of an injunction if the

hoods were not installed); $i!ls, Supt4 at p. 7 (recognizing the availability of such a remedy at

the appropriate time); Seq alsq Restatement (Second) Torts $ 830 and illustrations. This duty has

been found sufficient to support liability for both compensatory and punitive damages. Qrchard

VieW- Earms, ,IUç-v.l4a_{in M4rietta AlqntUrum, .I_!q., 500 F. Supp. 984 (D. Or. 1980) (connected

case to Rçnþq).

The common law duty to take reasonable preventive measures to limit or avoid the

negative effects of one's activities on neighbors and their property is recognized in Restatement
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(Second) Torts $ 830 and its comments:

V/hether a particular invasion could practicably be avoided by the actor is a
question of fact and must be determined in each case upon the circumstances of
that case. The question is not whether the activity itself is an improper, unsuitable
or illegal thing to do in the place where it is being carried on, but whether the
actor is carrying it on in a careful manner or at a proper time. The problern is
whether the actor could effectively and profitably achieve his main objective in
such a way that the harm to others would be substantially reduced or eliminated.
If he could, then his failure to avoid the harm deprives his conduct of the utility it
might otherwise have, and the interference is unreasonable as a matter of law.

Id. comment c.

Much of Diageo and Cruzan's memorandum is devoted to their argument that no

practical means exists for aging their rum which will reduce or eliminate their ethanol emissions

without negatively affecting the quality of their product. They cite many documents outside the

pleadings in their effort to support this factual argument which should not be considered on a

Rule 12(b)(6) motion. What matters on this motion are the facts alleged by the Plaintiffs which

must be taken as true at this point. Twombly, 550 U.S. at 570.

The Complaint alleges that reasonable, practical and cost-effective means of abating the

harm caused by Defendants' ethanol emissions exist. (Complaint at nfl29,82, 88). It also alleges

that the financial burden of providing compensation for the harm caused by Defendants'

uncontrolled emissions is not so great as to threaten the continuation of their business. (Id. at

fl82). These are not conclusory allegations. They are supported by the following additional

factual allegations:

' Several different ethanol-capture technologies have been developed since 2005
that are 100% efficient in eliminating ethanol releases fron aging warehouses.

Gd. at Il36);

' Many of the ethanol-capture technologies developed since 2005 have been
determined to be cost-effective, including regenerative thermal oxidizers (RTO).4

a Contrary to Defendants' arguments (seg Deß. Brief, p. 1), Plaintifß are not asking the Court to
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(Id. at Il36);

' RTO's have no fuel cost because they are fueled by the ethanol they are designed
to capture and convert to CO2 and water vapor. (Id. at 11137);

. RTO's capture I00% of a facility's ethanol emissions. (Id. at fll39);

' In 2005, Richard V/hitford of Adwest Technologies, designed a system which
totally captures all ethanol emissions from warehouses where brandy is stored in
oak wood barrels for aging. The design process for this system took into
consideration and accommodated concerns of four different brandy companies in
California without sacrificing the natural aging process of the brandy. (Id. at

fl,,flI40, l4l);

' There have been no ongoing costs to power the RTO's because the RTO's utilize
the ethanol emitted from the brandy aging barrels as a source of power. (Id. at

nraÐ;

' To date, six RTO's are operating without auxiliary fuel (natural gas or propane),
collecting 100% of the ethanol emissions and achieving 99% ethanol destruction
rate efficiency without sacrificing quality. (Id. at flaÐ;

' One brandy maker, Gallo, applied for Emission Reduction Credits based on the
ethanol captured and destroyed by its RTO technology. (Id. at T1a3);

' These brandy manufacturers have not reported any diminished product quality
following the adoption of technology capturing 100% of ethanol emissions from
their warehouses and continue to use this technology today. (Ld. at ïla5);

' {ny differences between the design of rum and brandy aging warehouses would
not impede the application of Adwest's RTO technology to rum aging warehouses
and achievement of the same results achieved with the brandy aging warehouses.
(ld. at nIaD;

o { sinqdef syrtçll could achieve a l00Yo reduction of ethanol emissions with a
99% destructive rate for Defendants' operations without sacrificing quality which
would abate the nuisance and continuing trespass for all Plaintiffs and others
similarly situated. (ld. at ff46).

The Complaint also alleges that despite the existence of reasonable, practical, cost-effective

means of controlling their emissions, Defendants have knowingly refused to implement any

order Defendants to use RTO technology or demanding that RTO technology specifically be
used. RTOs are alleged to be only one of several cost-effective ethanol emissions technologies
developed in the last eight years which Defendants have refused to even consider trying or
testing. (Scq Complaint fll36). The successful use of RTOs in the brandy industry is alleged as
an example supporting the plausibility of Plaintiffs' allegation that cost-effective efficient
ethanol emissions control technology is available which Defendants could use without affecting
the quality of their product.
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controls despite knowledge of the harm their emissions are causing and despite being notified

and asked to control their emissions. (Id. at\ll9l-92).

For purposes of this motion, these alleged facts must be taken as true including the

allegations that several cost-effective methods of controlling ethanol emissions have been

developed in the last eight years and that what worked in the brandy industry could work as well

in other distilled spirits industries including the rum industry. Defendants clearly intend to try to

refute these factual allegations at trial relying on documents published decades ago, but they

cannot contest the truth of these facts on a Rule l2(bx6) motion.s If Plaintiffs can prove these

facts, they are sufficient to support the existence of a duty on the part of the Defendants under

the common law as set forth in the Restatement (Second) of Torts to use some sort of emissions

control technology to mitigate or eliminate the harm caused to others by their operations, and to

pay compensation for the harm caused by their refusal to do anything to control their ethanol

emissions. This is not a new found duty, and it requires no state or federal statute, regulation, or

ordinance to support it as claimed by Defendants.

B. Nuisance

lermudez y, y.I.Iql. _C_e_{p-,, t¡Lra, addresses what is required to survive the plausibility

standard in pleading a private nuisance claim under Virgin Islands law. 28 V.I.C. $ 331

authorizes a private cause of action for damages and a warrant to abate a nuisance where a

person's property, or his enjoyment of his property, is affected by a private nuisance. After

examining the history of the Virgin Islands nuisance statute, the court concluded the statute is a

s Plaintiffs dispute Defendants' claim that the EPA has consistently taken the position that
because of negative effects on product quality and costs there is no duty to implement capture
and control technology at distilled spirits aging facilities. (Sree Defs. Brief, p. 2). But this
motion is not the time for that factual dispute. It would be error to require Plaintiffs to plead
evidence proving that several different efficient and cost effective ethanol-capture technologies
have been developed since 2005. Prtrg y-Catn, I 3 I S. Ct. 8, 9, 17 8 L. Ed. 2d 342 (201 0).
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declaration of the common law tort of private nuisance which is to be interpreted in accordance

with the Restatement (Second) of Torts. Bermudez, 54 V.I. at 192.

Under the Restatements, private nuisance is an "invasion of another's interest in
the private use and enjoyment of land." Restatement (Second) of Torts $ S2lD
(1977). Use and enjoyment of one's land is defined broadly to include "actual
present use of land for residential, agricultural, commercial industrial and other
purposes, but also the pleasure, comfort, and enjoyment that a person
normally derives from the occupancy of land." Id. $ S2lb cmt. b. The invasion
complained of must "cause[] significant harm, of a kind that would be suffered by
a normal person in the community ... . " Id. $ s2lF. That harm must be .'of
importance, involving more than slight inconvenience or petty annoyance...
[T]here must be areal and appreciable interference ... ." Id. $ 82lF cmt. c. Noise
and offensive smells are two examples of invasions that might affect one's
enjoyment of property. Sçq rd. $ 824 cmt b.

In addition to being harmful and interfering, an invasion must also be both
intentional and unreasonable. Id. $ 822. An invasion is intentional when the
person causing it "knows that [the invasion] is resulting or is substantially certain
to result from his conduct." Id. $ 825(b). An invasion is unreasonable when either
"(a) the gravity of the harm outweighs the utility of the actor's conduct, or (b) the
hatm caused by the conduct is serious and the financial burden of compensating
for this and similar harm to others would not make the continuation of the conduct
not feasible." Id. $ 826(a)-(b). An invasion may also be unreasonable "if the harm
is significant and it would be practicable for the actor to avoid the harm in whole
or in part without undue hardship." Id. $ S30.

Id., 54 V.I. at 193. As an alternative to proving the invasion is intentional and unreasonable,

nuisance can be established by proving the invasion is "unintentional and otherwise actionable

under the rules controlling liability for negligent or reckless conduct, or for abnormally

dangerous conditions or activities." Hpnry__y,_St Çro_ixAluqìina,LLe, No. 1999-CV-0036, 2009

U.S. Dist. Lexis 80830, *21, (D.V.I. Aug. 28,2009) (citing Restatement (Second) of Torts g

822).

Defendants argue Plaintiffs' Complaint fails to plead the nuisance element of

"unreasonableness" of the invasion. Bermudez and the Restatement (Second) of Torts establish

at least three ways of showing an invasion is unreasonable. First, the gravity of the harm may

outweigh the utility of the actor's conduct. Be1¡qu_dqz, 54 V.l. at 193 (citing Restatement
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(Second) of Torts$ 826(a)). Second, the "harm caused [may be] serious and the financial burden

of compensating for this and similar harm to others would not make the continuation of the

conduct not feasible." Id. at 193 (citing Restatement (Second) of Torts $ 826(b)). Third, the

"harm [rnay be] significant and it would be practicable for the actor to avoid the harm in whole

or in part without undue hardship." Id. (citing Restatement (Second) of Torts$ 830). Plaintiffs'

Complaint pleads all three of these alternatives.

First, the Complaint alleges facts showing the harm to neighboring properties caused by

Defendants' uncontrolled ethanol releases is serious and seriously interferes with the use and

enjoyment of the affected property. Defendants' release of thousands of tons of uncontrolled

ethanol emissions from their operations into the surrounding community results in the presence

of high concentrations of the gas ethanol on the properties of Plaintiffs and similarly situated

property owners. (Complaint atll25-27,33-36). This ethanol released by the Defendants is

known to combine with condensation on sunounding property causing a fungal spore to rapidly

grow into the living organism Baudoinia compniacensls, visible to the naked human eye on

Plaintiffs' property. (Id. at fl30). The fungus caused by Defendants' uncontrolled emissions

accumulates on real and personal property, including metal, vinyl, concrete, wood, trees, plants,

shrubs, vegetables and fruit in the vicinity of Defendants' operations. (Id. at112,26,33-36).

The unnatural accumulation of Baudoinia compniacensis is unique to properties

surrounding ethanol emitting operations such as the Defendants' rum production. The very

visible unsightly fungus appears as a black stain, black dots, black film or soot on homes,

businesses, vehicles, trees, plants, fruits, vegetables and anything else left outside. It has also

appeared on the inside of Plaintiffs' homes. (Id. at II3-4, 32,37,45,47). Efforts to remove the

fungus accumulations are time-consuming and expensive, requiring the use of caustic chemicals

l5



that damage property. The process of removing the fungus requires the Plaintiffs to work with

these caustic chemicals in perilous positions. Even with such extreme measures, the fungus

cannot be completely removed from the surfaces on which it accumulates including gutters,

siding, roofing, fencing, vehicles and any other surface exposed to the ethanol. Because

Defendants' operations are constantly releasing uncontrolled ethanol emissions into the

surrounding community causing additional fungal growth, the extreme methods required to

remove the fungus must be repeated frequently. Many affected property owners are required to

put up with the constant presence of the fungus because they do not have the physical or

financial capability andlor equipment necessary to remove the constant accumulations of fungus

on their property (ld. at fll3-4, 38-43).

Both the fungus and the measures required to remove it cause early destruction and

weathering of surfaces affected by the fungus. (ld. at'111[3-5, 38, 43). The fungus accumulates on

trees, shrubs and plants, interfering with natural maturation of the plants as well as any fruit or

vegetable growing on the plant life, rendering them unsightly, undesirable, inedible and/or

unmarketable. Because the fungus cannot be removed from trunks, branches and foliage of plant

life, affected plant life must be replaced at great expense. (Id. at ''ll1T3-5, 37-39)

The fungus caused by Defendants' uncontrolled releases of ethanol interfere with the

normal use, pleasure, comfort, and enjoyment a person normally derives from the occupancy of

land in several ways. The sight of the fungus is as offensive as noxious smells or loud noises,

and that unsightliness cannot be completely removed even with extreme cleaning measures.

Much time and money must be spent on constantly cleaning of anything and everything exposed

to the outside air because continuing ethanol emissions cause continuous growth of the fungus.

In evaluating the gravity of the harm to determine unreasonableness, the continuous
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nature of the uncontrolled release of ethanol producing a constant state of fungal growth which

must be repeatedly removed exacerbates the gravity of the harm. Restatement (Second) Torts $

827 comment c. Where, as here, "the invasion involves physical damage to tangible property,

the gravity of the harm is ordinarily regarded as great even though the extent of the harm is

relatively small." Id. comment d. The extent of the physical damage alleged to Plaintiffs'

property and plants is not relatively small to begin with, and its continuous nature further

exacerbates the great physical harm caused. Id.

Next, the Complaint alleges facts showing the harm from the fungus has been intentional

because Defendants have known the fungus and damage from the fungus was substantially

certain to result from the uncontrolled releases of ethanol from their operations. It is alleged that

at some time prior to 2002, Diageo looked into the cause of the accumulation of the black fungus

on a variety of real and personal properties in the vicinity of its distilling and aging operations

and acknowledged that the fungus was caused by the ethanol produced and released in its

operations. Diageo is also alleged to have known the fungus would cause unsightly damage

requiring frequent cleaning and maintenance, such as painting, and that the damage would cause

neighboring property owners to make claims for compensation. (ld. at fln 67, 83,97). Cruzan is

alleged to have been aware of the fungus in the vicinity of its operations and that it was caused

by its operations. Cruzan is also alleged to have known of scientific research on the problem and

the identification of the fungus caused by distilled spirits operations as Baudoinia compniacensis

no later than 2007. (Id. at 'ï'l|T 68-69, 83, 98-99). Thus, both Defendants have known their

operations were substantially certain to cause the accumulation of the fungus on neighboring

properties for many years. Therefore, the Complaint alleges facts establishing the intent element.

Restatement (Second) Torts $ 825.
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The Complaint alleges the harm caused is so serious that Plaintiffs and similarly situated

property owners should not be required to bear the harm without compensation. (ld. at fl 85). It

alleges the cost of compensating Plaintiffs for the harm that Defendants' actions have caused

would not create a financial burden for Defendants such as to make continuation of their

business infeasible. (Id. at tTlT 68). Defendants' owrl description of their operations in their

memorandum in support of this motion demonstrates their operations in St. Croix generate

substantial financial benefits. While they claim there is no practical means of controlling their

emissions, they have not claimed that compensating neighboring property holders for the damage

caused by their operations would make the continuation of their operations on St. Croix

financially infeasible. It is unreasonable for a business to expect to be allowed to cause such

damage to its neighbors without compensating the neighbors for the damage it is causing.

Beql¡udez, supra; Restatement (Second) Torts $ S26(a)-(b); $ 829A, Illustration 2; Jost v.

Dairyla¡rlP-o¡ye-rCq-op,,45 Wis.2d 164,177-178,172N.V/.2d 647,653-654(1969)(noamount

of social utility justifies damaging neighboring property through emission of sulfurous gas

without paying compensation for the damage). These allegations meet at least one alternative for

establishing the unreasonableness element of nuisance law. They are sufficient to plausibly plead

an action for damages under a nuisance theory. See Bqnnudqz, supra; req 4!sg orclrard Viçw

Earm-q,laq._L_\4a{rn M,a,rreta A!_umin¡¡rn-Iuç-, 500 F. Supp. 984 (D. Or. 1980) (aluminum plant

had duty to use control technology to prevent fluoride gasses from escaping from its plumes and

causing damage to property and trees in nearby orchards and to compensate orchard owners for

the harm even though these measures were costly).

The Complaint also alleges there are practical ways for Defendants to avoid or reduce

the harm without undue hardship. (ld. at fln29,82, 88, 136-147). The more specific allegations
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supporting the existence of ways for Defendants to avoid or reduce the harm without undue

hardship are described above in the argument on Defendants' duty to avoid or reduce the harm

by controlling their emissions. Whether or not Plaintiffs can actually prove these allegations or

Defendants can disprove them is not at issue on this motion. Twombly, 550 U.S. at 556. These

factual allegations must be taken as true, and when so taken, they plausibly plead the

unreasonableness element of nuisance. Bermudez, Supra; see also Restatement (Second) Torts $

830, comment c (practicality of avoidance is a question of fact).

Defendants also argue the Plaintiffs' Complaint should be dismissed because all the

named Plaintiffs purchased their properties between 1990 and 2007 which they claim is long

after the rum aging facilities complained of were operating in Estate Diamond. (Defs. memo at n.

7). They acknowledge Restatement (Second) Torts $ 840D states "[t]he fact that the plaintiff has

acquired or improved his land after a nuisance interfering with it has come into existence is not

in itself sufficient to bar his action," but nevertheless argue the dates Plaintiffs acquired their

properties support their motion to dismiss because "rum production and aging operations have

been conducted at Cruzan's present location for more than 220 years." (Defs. memo at p. 24).

Notably, Defendants do not mention the size of Cruzan's operations over the years and do not

mention Diageo's recent move of all its rum aging operations to St. Croix. They do not even

mention Diageo's operations in this argument because they would have to admit Diageo's

operations started after some of the Plaintiffs acquired their properties.

Even if there had not been recent major increases in the rum operations on St. Croix and

there had been no changes in rum operations after the Plaintiffs acquired their properties, the

"coming to the nuisance" argument would not provide a basis for dismissing the Complaint at

this stage. Most states reject the "coming to the nuisance" doctrine. þfyaliQq¡p. v, Ci1¡¿ of Oak
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Forest, 709 F.3d 678, 68217th Cir. 2013) ("lllinois like most states rejects the doctrine of

"coming to the nuisance."); ser also Restatement (Second) Torts $ 840D. Continuing

development of surrounding property, including residential development, is a fact of life which

businesses must expect and not interfere with.

The rule generally accepted by the courts is that in itself and without other factors,
the "coming to the nuisance" will not bar the plaintiffls recovery. Otherwise the
defendant by setting up an activity or a condition that results in the nuisance could
condemn all the land in his vicinity to a servitude without paying any
compensation, and so could arrogate to himself a good deal of the value of the
adjoining land. The defendant is required to contemplate and expect the
possibility that the adjoining land may be settled, sold or otherwise transferred
and that a condition originally harmless may result in an actionable nuisance
when there is later development.

Restatement (Second) Torts $ 840D Comment b. A review of the cases cited by the Restatement

(Second) Torts $ 840D demonstrates the courts are particularly solicitous of residential neighbors

who purchase or develop property in areas already occupied by businesses. Sqg e.g., Bly v.

Edison Elqctriç_IluqdtslingCq., 172 N.Y. 1, 64 N.E. 745,747 (1902); I-_al¡Lretqq v. Eastern Air

Lfnes, !qc., 8l So. 2d 632, 634 (Fla.l955); Oehlqr y. Leyy,234Ill. 595, 604-605,85 N.E. 271

(1908); Bqqhnell v.Rplelqu, 62Iowa 540,17 N.W. 888 (1883); Pelrdol"y ]', Eqqe,lra, 345 Mass.

309, 187 N.E.2d 142 (1963). Moreover, any recent expansion or change in the manner of the

defendant's operations is also likely to eliminate the plaintiff s "coming to the nuisance" as a

factor favoring the defense. S_sg_r€., C¿q1p!9lly._S_e4m4¡, 63 N.Y. 568,20 Am.Rep. 567

(1876) (although brickyard had existed for many years prior to plaintifls improvements to

adjoining lands, use of anthracite coal was a recent change creating a nuisance which harmed a

new neighbor's landscaping); Oehler, 234lll. at 604-605.

Illustration 3, relied upon by Defendants, is under Comment c to $ 840D which focuses

upon the requirement of additional factors to bar recovery. In the brewery illustration, the
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additional factor which allowed "coming to the nuisance" to be a factor at all was the fact that

the area was "a former residential area in which industrial plants are beginning to appear."

Illustration 3 is based at least in part on Schott v. Appelton Brewery Co.,205 S.W.2d 917 (Mo.

App. 1947). The Appelton Brewery had been operating in the village as long as anyone could

remember. The plaintiff bought the adjacent property and built a house six years before f,rling

suit alleging that the brewery's coal fired power plant was dumping fly ash on his property

causing an interference with his use and enjoyment of his property. The additional factor which

allowed the recent acquisition of the neighboring property to be a factor in barring the claim was

the fact that the brewery installed many additional appliances and complied with every

suggestion and piece of advice that experts recommended, spending over $10,000 in 1947 dollars

in its efforts to reduce the particulate matter released by its smokestacks. See al_so, PqwE_ll v.

Superior Portland Cement Co., l5 V/ash.2d 14,129 P.2d 536 (1942) (fact that cement plant had

eliminated all dust other than that escaping the smokestacks and had taken measures to

substantially reduce releases from the smokestacks combined with fact that sole reason for

existence of the town was the plant were additional factors which combined with the fact that

plaintiff had moved to his residence next to the plant years after plant was established justified

dismissal of plaintiff s nuisance claim).

There is nothing in the Complaint which suggests any change in the residential character

of Plaintiffs' neighborhoods prior to their purchases of their properties. Furthermore, instead of

taking action to reduce their emissions as the defendants had done in the cases underlying

Illustration 3, the present Complaint alleges Defendants have refused to even try any of the

technologies developed since 2005 to reduce ethanol emissions from their operations.

Illustration 3 is inapplicable here because there is no additional factor which makes the
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time when Plaintiffs' acquired their property particularly relevant. On the other hand, Comment

b and the cases underlying it are particularly relevant. The harm Plaintiffs' complain of has a

particularly deleterious impact on the residential character of the property affected. Defendants'

operations have changed and expanded in recent years making the ethanol load, and the effects

of the nuisance, on surrounding neighborhoods much worse than in the past. Additionally, rather

than trying every suggestion to reduce harmful emissions from their operations, Defendants have

steadfastly refused to try any suggested method for reducing their harmful emissions.

C. Treqpasg

In their argument for dismissal of Plaintiffs' trespass claims, Defendants again repeat

their argument that they have no duty to control their ethanol emissions because there is no

practical way to control their ethanol emissions without damaging the quality of their product.

As discussed more fully above in Section III.A., Plaintiffs' Complaint sets forth specific factual

allegations, which must be taken as true at this stage of the proceedings, that there exists

reasonable means to control ethanol emissions such that Defendants' persistent refusal to

institute any controls is an unreasonable and intentional intrusion onto Plaintiffs' property.

Defendants also claim the trespass claims necessarily fail because a trespass claim

requires physical intrusion of a tangible item and drifting air containing ethanol emissions cannot

satisfy that requirement. They argue that based on the definition of tangible in Black's Law

Dictionary, airborne ethanol is not tangible because it cannot be seen or touched, and therefore, it

cannot satisfy the trespass element of intrusion by a tangible item. However, nothing in

Restatement (Second) Torts on trespass or Virgin Islands case law contains any requirement that

trespass be accomplished tluough the intrusion of something tangible or something which can be

seen or touched. The Restatement and Virgin Islands case law merely requires intrusion by a
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"thing." Hodge v. McGowan, 50 V.1.296 (2008); Restatement (Second) Torts $$ 158, 165.

Nothing in the scope note to Chapter 7 of the Restatement (Second) Torts indicates in any way

that intrusion by a substance in its gaseous form is not a physical intrusion. Many cases too

numerous to cite hold that airborne pollution, including fumes and other particles which cannot

be seen or touched, constitute a "thing" sufficient to support the trespass element of intrusion.

See e.g., Public Serv. Co. of Colo. v.Van V/Jk,27 P.3d377,390 (Colo. 2001) (intrusion by

noise, radiation, electromagnetic helds sufficient to support trespass); Cook v. Rockwell Int'l

Corp., 618 F.3d 7127,1148 (1Oth Cir. 2010) (same); Srnith v, Carbide & Chems. Cotp., 507 F.3d

372, 38216'h Cir. 2007) (invisible airborne plutonium particles sufficient to support trespass);

Smith v. Carbide_ & Çhems. Corp., 226 S.W,3d 52 (Ky. 2007) (same); Stevenson v. E.I, DuPont

de Nemou¡s & Co., 327 F.3d 400,40615th Cir. 2003) (invisible airborne heavy metal emissions

sufficient intrusion for trespass); In re TVA Ash Spill Litig., 805 F. Supp. 2D 468,483-484 (8.D.

Tenn. 20ll) (collecting cases holding that entry onto property of intangible particles satisfies the

trespass element of physical intrusion); Bp_rl¡qdv. ËandçrS Lead Co.,369 So. 2d 523 (Ala,1979)

(smoke emissions sufficient intrusion); McNeiLl v, Reditgton, 67 Cal.App.2d 3 15, 3 19, 154 P .2d

428 (1944) (noise and vibrations suffrcient intrusion).

The production of distilled spirits is a rather localized industry, conducted in only a few

areas. Kentucky is one state in which the industry is concentrated. There are at least two cases

where Kentucky courts have allowed similar claims to proceed on a common law trespass

theory. The very recent \{ills decision cited above is one. It does not discuss the type of

intrusion required but it did allow discovery to proceed on the trespass claims. In Bfqçk11lan y.

B4rton Bp4ds, Lt{., 3:06-CV-332-H, 2009 WL 4252914 (U.S.D.C. W.D.Ky. 2009)

(unpublished) (attached as Exhibit 5), the federal court addressed the invasion element of
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trespass where the plaintifß claimed the emissions from a nearby distillery caused the presence

of a black mold on their neighboring properties. The Brockman plaintiffs offered several theories

for the presence of the black sooty substance.6 One possible explanation offered by the

Brockman plaintiffs was that the particulate matter was "black mold" caused by the prevalence

of ethanol produced by the Barton Brands' Bardstown, Kentucky facility. The court concluded

that, if proved, the distillers' ethanol production would support plaintiffs' claims for damages for

trespass:

Enviroair President Daniel Maser swabbed forty-one surfaces, including metal
street signs and cable and newspaper boxes, within a one-mile radius of Barton
Brands to determine whether fungus was present. The laboratory results identified
the presence of certain fungal species that thrive in ethanol-rich environments.
The results section of Maser's report finds that "Enviroair believes that the A.
pullulans and Baudoinia sp. found on the surface swab sampling is present due to
the ethanol originating from the Barton Brands Distillery." These two reports,
though lacking in some areas, at least connect the particulate matter to substances
that could come from the Barton Brands'facility.

Thus, the Court finds that Plaintiffs' ... expert reports do provide enough evidence
of causation as to the detected particulate matter.

Broqþqan, 2009 WL 4252914, * 4.

In a second Brqckman opinion, the court was asked to reconsider its decision allowing

the trespass claims to go forward, and declined, finding that the plaintiffs "have shown that some

physical substance has invaded their property." &qçkaûaqf-Ba4qn Bp4ds, Ltd. 2010 WL

231738, I (unpublished) (W.D.Ky. 2010). The plaintiffs could point to visible effects of the

actual invasion of a physical substance on their property in the form of the black mold which was

visible to the untrained human eye. Similarly, in the present case, the damaging results of the

invasion of the physical substance ethanol is clearly visible on the Plaintiffs' property. The

6 The scientific evidence and knowledge available to the general public regarding the
composition of the odd black particulate matter that dominated neighborhoods in the vicinity of
whiskey operations was only just emerging at the time the Bfepk¡.ûan case was pending.
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physical substance ethanol is no less physical because it is in a gaseous state, instead of the initial

liquid state Defendants' produce and store, when it intrudes upon Plaintiffs' properties. While it

might not be visible to the eye in a gaseous state, it is nevertheless physically measurable in the

gaseous state and capable of physically intruding and causing physical harm in that state. The

fact that it enters Plaintiffs' properties through the air to cause its harm in no way changes the

fact that it is a trespass. Restatement (Second) Torts $ 159. Thus, its intrusion is sufhcient to

support an action in trespass.

D. lqiuu-qtlqu

Defendants' argument that Plaintiffs' claim for injunctive relief must fail because it rests

on the "same speculative and deficient allegation that control technology is reasonably available"

is addressed in Section III.A. of this memorandum, and the Court is respectfully referred to that

section.

Additionally, Defendants seek dismissal of Count V - Right to Injunctive Relief on the

theory that injunction is a remedy rather than a separate cause of action. While it is true that

injunctive relief is technically a remedy, it is often plead as a separate count because additional

elements must be plead for this remedy. See E,g,, þq4qhqide Assqqq. v. B4ygide Resort, Inq.,

Case No. ST-O7-CV-0000626,2011 V.I. Lexis 68, (Super. Ct. St. Thomas & St. John, Nov.25,

20tt).

The Scope Note to Restatement (Second) Torts Chapter 48 on Injunction states the torts

most often giving rise to suits for injunctions include trespass, pollution and nuisance. This

Complaint pleads causes of action for both trespass and nuisance in the context of pollution. The

allegations of the Complaint clearly assert that the objectionable conduct by the Defendants is of

a continuous nature which will result in continuing and repeated damage to Plaintifß' property if
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Defendants are not ordered to stop their uncontrolled releases of tons of ethanol into the

atmosphere of the sunounding community. As comment b to Restatement (Second) Torts $ 938

demonstrates, injunctive relief is particularly appropriate in the case of such continuing torts.

Because it seeks injunctive relief to prevent the continuation of Defendants' conduct

regardless of which counts prove ultimately successful, it is efficient and appropriate to put the

claim for this relief in a separate count to satisfy the F.R.C.P. 8 requirement of "a short and plain

statement" showing the pleader is entitled to relief.

CONCLUSION

Defendants' Motion to Dismiss boils down to two arguments. First, they assert that the

comprehensive nature of the Clean Air Act regulation preempts all of Plaintiffs' claims based on

Virgin Islands tort law. That argument is soundly refuted by several decisions within the last

two months (B9ll, MTBE and Mills, supra), one of which (Brcll) reversed a decision Defendants

relied upon heavily.

Second, they assert that all the claims must fail because Plaintiffs will not be able to

prove that any practical method exists for preventing the ethanol produced in Defendants'

operations from reaching Defendants' neighbors without negatively affecting the quality of their

product. V/hether Plaintiffs can prove that practical methods of reducing or preventing ethanol

releases from Defendants' operations exist using today's technology is an issue of fact, evidence

and proof. Restatement (Second) Torts $ 830 comment c. Such issues are not suitable for

decision on a Rule l2(bX6) motion. Plaintiffs have plead that technology exists for eliminating

ethanol releases in the distilled spirits industry, including the rum industry, without harming

product quality. To raise the pleading of that fact above the speculative level, Plaintiffs allege

that several methods for controlling such releases have been invented in the last eight years and
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that one of them is working successfully in the brandy industry, another distilled spirits industry

which ages its product in a method virtually identical to that used by the rum industry. Such

facts do support a strong inference that the harm Defendants' operations are causing to the

Plaintiffs and their properly is avoidable by reasonably practical means, and the harm is not such

that Plaintiffs should be required to bear the harm without compensation. Plaintiffs are not

required to prove their case or even plead facts to the level of probability. Plausibility is enough,

and the Complaint more than meets that standard.

For these reasons, Defendants' Motion to Dismiss should be denied.
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pRIoRHISToRy: [xl] tHNll rhe clean Air Act,42 u.s.cJ. S# 740t et seq.,
On Appeal from the United States District Court for the enacted in 1970, is a comprehensive federal law that

Vy'estem District of Pennsylvania. (No. 2-12-cv-00929). regulates air emissions under the auspices of the United
District Judge: Honorable Terrence F. McVeny. States Environmental Protection Agency. Congress
Bell v. Cheswick Generatíng Station, 903 F. Supp. 2d enacted the law in response to evidence of the increasing
314' 2012 U.S. Díst. LEXIS 147232 (W.D. Pa.,2012) amount of air pollution created by the industrialization

and urbanization of the United States and its threat to
GASE SUMMARY: public health and welfare. s T40I(ax2).

Page I

OVERVIEW: HOLDINGS: [l]-The Clean Air Act did
not preempt state common law claims based on the law of
the state where the source of the pollution was located,
and thus, the instant action, brought by pennsylvania
residents under Pennsylvania law against a source of
pollution located in Pennsylvania, was not preempted.

OUTCOME: Decision reversed.

LexisNexis@) Headnotes

Environmental Law > Aír Quølíty > General Overview

Environmental Law > Air Quality > General Ovemiew
Envíronmental Law
Implementation Plans

[HN2] The Clean Air Act states that air pollution
prevention and control is the primary responsibility of
individual states and local governments but that federal
financial assistance and leadership is essential to
accomplish these goals. 42 U.S.C.S. g 7a0l@)(3)-(4).
Thus, it employs a cooperative federalism structure under
which the federal government develops baseline
standards that the states individually implement and
enforce. In so doing, states are expressly allowed to
employ standards more stringent than those specified by
the federal requirements. 42 U .S.C .S . S 74 16.



Environntental Law > Air Quality > Natíonal Anbient
Aír Qualily Støndards

[HN3] The Clean Air Act makes the Unired States
Environmental Protection Agency (EPA) responsible for
developing acceptable national ambient air quality
standards (NAAQS), which are meant to set a uniform
level of air quality across the country in order to protect
the populace and the env¡ronment. 42 U.S.C.S. $
7409(bXI). Before such levels are adopted or modifìed
by the EPA, a reasonable time for interested persons to
submit written comments must be provided. $
7409(a)( t )(B).

Environmenlal Law > Air Qualìty > National Autbient
Air Quality Standards
Environntentøl Law
InplementaÍion Plans

[HN4] The United States Environmental Protection
Agency (EPA) itself does not typically regulate
individual sources of emissions. Instead, decisions
regarding how to meet national ambient air quality
standards (NAAQS) are left to individual states. 42
U.S.C.S. S 7a I0@)( I ) . Pursuant to this goal, each state is
required to create and submit to the EPA a State
Implementation Plan (SIP) which provides for
implementation, maintenance, and enforcement of
NAAQS within the state. All SIPs must be submitted to
the EPA for approval before they become final, and once
a SIP is approved, its requirements become federal law
and are fully enforceable in federal court. 42 U.S.C.S. $
7604(a).

Environnuntal Law
Intplementation Plans

[HN5] States are tasked with enforcing the limitations
they adopt in their State Implementation Plan (SIP). They
must regulate all stationary sources located within the
areas covered by the SIPs, 42 U.S.C.S. g 7410(a)(2)(C),
and implement a mandatory permit program that limits
the amounts and types of emissions that each stationary
source is allowed to discharge, 42 U.S.C.S. $$
7661a(d)(l),7661c(a). Each permit is inrended to be a

source-specific bible for Clean Air Act compliance
containing in a single, comprehensive set of documents,
all Clean Air Act requirements relevant to the particular
polluting source.

Envíronntenløl Law > Aír Quality > Preventíon of
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S ig níft c an I D e t e rio ra tio n

[HN6] Pursuant to the federal Prevention of Significant
Deterioration of Air Quality program in areas attaining
national ambient air quality standards, a covered source
must, among other things, install the best available
control technology for each pollutant subject to
regulation. 42 U.S.C.S. S 7475(aX4).

Environmenlal Law > Air Qualìty > Enforcenrcnt >
Citizen Suils

[HN7] The Clean Air Act contains a citizen suit
provision, 42 U.S.C.S. S 7604, which permits the frling of
civil suits in district courts against any person who is
alleged to have violated or to be in violation of (A) an

emission standard or limitation under this chapter or (B)
an order issued by the Administrator or a state with
respect to such a standard or limitation. g 7604(a)(l ).^îhe
statute further grants a cause of action against the United
States Environmental Protection Agency (EPA) if it fails
to perform any non-discretionary responsibility, $
7604(a)(2), and also allows suit against any entity that
constructs a source of emissions without securing the

requisite permits. $ 760a(a)(3). Furthermore, the EPA
retains the power to inspect and monitor regulated
sources, to impose administrative penalties for
noncompliance, and to commence civil actions against
polluters in federal court.

Environmenlal Law > Aír Quality > Enforcement >
Citizen Suits

IHN8] The citizen suit provision contains a savings
clause which provides, in part: Nothing in this section
shall restrict any right which any person (or class of
persons) may have under any statute or common law to
seek enforcement of any emission standard or limitation
or to seek any other relief (including relief against the
Administrator or a state agency). 42 U.S.C.S. S 7604(e).
This is the Clean Air Act's citizen suit savings clause.

Environntenlal Law > Aír Quality > Enforcenrcnt >
Citizen Suits

[HN9] The Clean Air Act also contains a separate savings
clause entitled retention of state authority, codified at 42
U.S.C.S. S 7416. This provision focuses on states' rights,
and reads as follows: Except as otherwise provided
nothing in this chapter shall preclude or deny the right of
any state or political subdivision thereof to adopt or
enforce (l) any standard or lim.itation respecting
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emissions of air pollutants or (2) any requirement
respecting control or abatement of air pollution. S 7416.
This is the Clean Air Act's states' rights savings clause.

Cìvil Procedure > Pleading & Prøclice > Defenses,
Denturrers & Objections > Failures to Slale Claints

tHNl0l In reviewing a motion to dismiss, the court must
accept as true all well-pleaded facts and allegations, and

must draw all reasonable inferences therefrom in favor of
the plaintiff.

Civil Procedure > Pleading & Practice > Deþnses,
Demurrers & Objections > Føilures to Stale Claims
Cívil Procedure > Appeals > Slandards of Review > De
Novo Review

tHNlll A district court's order granting a motion to
dismiss is given plenary review.

Constitulional Law > Supremacy Clause > Supreme
Law of the Land
[HNl2] '|he Supremacy Clause of the United States

Constitution states: This constitution, and the laws of the
United States which shall be made in pursuance thereof
shall be the supreme law of the land; and the judges in
every state shall be bound thereby, anything in the

constitution or laws of any state to the contrary
notwithstanding. U.S. Const. art. VI, c|.2.

Constitutional Law > Suprenacy Cløuse > Federal
Preeutplíon

[HN13] The United States Supreme Court has interpreted
the Supremacy Clause as preempting any state law that
interferes with or is contrary to federal law. Federal law
can preempt state law in three ways: (l) express

preemption, (2) field preemption, and (3) conflict
preemption.

Constilutional Law > Supremacy Clause > Federal
Preenpliotr

IHNl4] Conflict preemption nullifies state law inasmuch
as it conflicts with federal law, either where compliance
with both laws is impossible or where state law erects an

obstacle to the accomplishment and execution of the full
purposes and objectives of Congress.

Environnrcntal Law > Wøter Quality > Cleøn Waler Act

20f 3 U.S. App. LEXIS t7283,*t

> Enforcement > Cítízen S¡¿ifs > General Overview

[HNls] Like the Clean Air Act, the Clean Water Act
contains two savings clauses, one located in the citizen
suit provision, and another which focuses on states'

rights. Section $ 505(e) of the Clean Water Act, which is

located in the Act's citizen suit provision, states: Nothing
in this section shall restrict any right which any person

(or class of persons) may have under any statute or
common law to seek enforcement of any effluent
standard or limitation or to seek any other relief. 3-i

U.S.C.S. S t365(e).

Environmenløl Law > Water Quølily > Clean Waler Acl
> Enforcement > Cítken S¿ils > General Overview

[HNl6] Section 510 of the Clean rùy'ater Act focuses on

states'rights, and provides: Except as expressly provided
in this chapter, nothing in this chapter shall (l) preclude

or deny the right of any state or political subdivision
thereof or interstate agency to adopt or enforce (A) any
standard or limitation respecting discharges of pollutants,
or (B) any requirement respecting control or abatement of
pollution; or (2) be construed as impairing or in any

manner affecting any right or jurisdiction of the states

with respect to the waters (including boundary waters) of
such states. -1-1 U.S.C.S. ç 1370.

Environnental Law > Waler Quality > Clean Water Act
> Enforcement > Citizen Sr¿ifs > General Ovemiew

[HNf 7] See -1-1 U.S.C.S. S 1370.

Environmental Law > Air Qualily > Enforcement >
Citizen Suits

lHNlSj See 42 U.S.C.S. S 74 I 6.

Environmental Law > Air Qualily > Entorcement >
Citizen Suits
Envirorunental Løw > Water Quality > Cleøn Waler Acl
> Enforcenent > Citken Su¡fs > General Overview

IHNl9] The only meaningful difference between the two
states' rights savings clauses in the Clean Air Act and the

Clean Vy'ater Act is the portion of the Clean Water Act
which refers to the boundary waters of the states. The
reason why such language is not included the in Clean

Air Act is clear: there are no such jurisdictional

boundaries or rights which apply to the air. If anything,
the absence of any language regarding state boundaries in
the states' rights savings clause of the Clean Air Act
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indicates that Congress intended to preserve more rights
for the states, rather than less. In no way can this

omission be read to preempt all state law tort claims.

Environmenløl Law > Air Quality > Enforcement >
Citizen Suits

tHN2Ol The Clean Air Act displaces state law only to the

extent that state law is not as strict as emission limitations
established in the federal statute.

Envírorunental Law > Air Qualìty > Enforcentenl >
Citizen Suits

[HN2l] The plain language of the Clean Air Act's
savings clause clearly indicates that Congress did not
wish to abolish state control.

Environmental Law > Air Quality > Enforcement >
Citizen Suits
Envirorunental Law > Water Quality > Cleøn Water Act
> Enforcenent> Cítizen S¿¡h> Generøl Ovemiew

[HN22] There is little basis for distinguishing the Clean

Air Act from the Clean Water Act, the two statutes

feature nearly identical savings clauses and employ
similar cooperative federalism structures. Both Acts
establish a regulatory scheme through which source

states, and not affected states, play the primary role in
developing the regulations by which a particular source

will be bound. Both Acts contain citizen suit provisions
which allow individuals to bring suit to enforce their
terms under ceftain circumstances, and both Acts contain
two savings clauses: one located within the citizen suit
provision which focuses on the rights of individuals to
sue, and a second independent savings clause which
focuses on states' rights.

Environntental Løw > Water Quality > Clean Water Act
> E nforc e me nt > C i tize n S¡¿ils > G e ne ral O v em i e w

[HN23l An action brought under source state nuisance
law would not frustrate the goals of the Clean rùy'ater Act
as would a suit governed by affected state law. First,
application of the source state's law does not disturb the

balance among federal, source-state, and affected-state
interests. Because the Act specifically allows source

states to impose stricter standards, the imposition of
source-state law does not disrupt the regulatory
partnership established by the permit system. Second, the

restliction of suits to those brought under source-state

2013 U.S. App. LEXIS 17283,"1

nuisance law prevents a source from being subject to an

indeterminate number of potential regulations. Although
source state nuisance law may impose separate standards

and thus create some tension with the permit system, a

source only is required to look to a single additional

authority, whose rules should be relatively predictable.

Moreover, states can be expected to take into account

their own nuisance laws in setting permit requirements.

Envirorunental Law > Water Quality > Clean Waler Act
> Enforcentent > Citizen Suifs > General Overvíew

[HN24] The requirements placed on sources of pollution

through the cooperative federalism structure of the Clean

Water Act serves as a regulatory floor, not a ceiling, and

expressly holds that states are free to impose higher

standards on their own sources of pollution, and that state

tort law is a permissible way of doing so.

Cívíl Procedure > Justiciabílíty > Political Questions >
Separation of Powers

tHN25l The political question doctrine excludes from
judicial review those controversies which revolve around

policy choices and value determinations constitutionally
committed for resolution to the halls of Congress or the

confines of the Executive Branch. No court has ever held

that such a constitutional commitment of authority
regarding the redress of individual property rights for
pollution exists in the legislative branch.

Constitutionøl Law > Supremacy Clause > Federal
Preemption

[HN26] In all preemption cases, the court starts with the

assumption that the powers of the states were not to be

superseded by the Federal Act unless that was the clear

and manifest purpose of Congress.

Envíronmentøl Law > Aír Qualily > Enforcement >
Citizen Suits

[HN27] There is nothing in the Clean Air Act to indicate

that Congress intended to preempt source state common

law tort claims. If Congress intended to eliminate such

private causes of action, its failure even to hint at this

result would be spectacularly odd.

COUNSEL: James E. DePasquale, Esq., Pittsburgh, PA;

Peter W. Macuga, II, Esq. IARGUED], Macuga &
Liddle, Detroit, MI, Counsel for Appellants.
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Scott C. Oostdyk, Esq. [ARGUED], McGuireWoods,
Richmond, VA; Paul K. Stockman, Esq.,
McGuireWoods, Pittsburgh, PA, Counsel for Appellee.

Makram B. Jaber, Esq., Allison D. Wood, Esq., Hunton
& Williams, Washington, DC, Counsel for Amicus
Curiae Utility Air Regulatory Group in Support of
Appellee.

JUDGES: Before: FUENTES, FISHER, and

CHAGARES, Circuit Judges.

OPINION BY: FUENTES

OPINION

OPINION OF THE COURT

FUENTES, Circuit J udge:

Kristie Bell and Joan Luppe are the named plaintiffs
in a class action complaint (the "Complaint") filed against
Cheswick Generating Station, GenOn Power Midwest,
L.P. ("GenOn").1 The putative class (the "Class") is made

up of at least 1,500 individuals who own or inhabit
residential property within one mile of GenOn's
Cheswick Generating Station, a 570-megawatt coal-fired
electrical generation facility in Springdale, Pennsylvania
(the "Plant").

I The Complaint was filed in April 2012 in the
Court of Common Pleas [*2] of Allegheny
County, Pennsylvania. GenOn is a limited
partnership organized under the laws of Delaware
with its organizational headquarters and principal
place of business in Houston, Texas. According to
GenOn, "Cheswick Generating Station, GenOn
Power Midwest, L.P." is not a legal entity.
However, GenOn admits that it operates the

Cheswick Generating Station. See Bell v.

Cheswick Generating Station, 903 F. Supp. 2d
314, 314 n.l (W.D. Pa. 2012). The error in the

caption does not affect our ruling in any way.

Complaining of ash and contaminants settling on

their property, the Class brought suit against GenOn
under several state law tort theories. GenOn argued that
because the Plant was subject to comprehensive
regulation under the Clean Air Act, it owed no extra duty
to the membels of the Class under state tort law. The

2013 U.S. App. LEXIS 17283,*l

District Court agreed with GenOn and dismissed the case.

On appeal, we are faced with a matter of first impression:
whether the Clean Air Act preempts state law tort claims
brought by private property owners against a source of
pollution located within the state. Based on the plain
language of the Clean Air Act and controlling Supreme
Court precedent, we conclude that [*3] such source state

common law actions are not preempted. Accordingly, we
reverse the decision of the District Court and remand the
case for further proceedings.

I. REGULATORY FRAMEWORK

A. Environmental Regulation Under the Clean Air
Act

lHNll The Clean Air Ac¡,42 U.S.C. $ 7401 er seq.,

enacted in 1970, is a comprehensive federal law that
regulates air emissions under the auspices of the United
States Environmental Protection Agency ("EPA").
Congress enacted the law in response to evidence of the

increasing amount of air pollution created by the
industrialization and urbanization of the United States

and its threat to public health and welfare. 42 U.S.C. S

7a0lþ)(2). [HN2] The Clean Air Act states that air
pollution prevention and control is the primary
responsibility of individual states and local governments

but that federal financial assistance and leadership is

essential to accomplish these goals. Id. S 7a01þ)(3)-Ø).
Thus, it employs a "cooperative federalism" structure
under which the federal government develops baseline

standards that the states individually implement and

enforce. GenOn Rema, LLC v. EPA, No. I2-1022,2013
U.S. App. LEXIS 14122, 2013 WL 3481486, at *l (3d
Cir. July 12,2013). In so doing, states are [*4] expressly
allowed to employ standards more stringent than those

speciñed by the federal requirements. 42 U.S.C. S 7416.

[HN3] The Clean Air Act makes the EPA
responsible for developing acceptable national ambient
air quality standards ("NAAQS"), which are meant to set

a uniform level of air quality across the country in order
to protect the populace and the environment. /d. $
7409(bXI). Before such levels are adopted or modified
by the EPA, "a reasonable time for interested persons to

submit written comments" must be provided. 1d. $
7a09Ø)(1)(B). [HN4] The EPA itself does not typically
regulate individual sources of emissions. Instead,

decisions regarding how to meet NAAQS are left to
individual states. 1¿l. S 7410(a)(l). Pursuant to this goal,
each state is required to create and submit to the EPA a

Page 5



State Implementation Plan ("SIP") which provides for
implementation, maintenance, and enforcement of
NAAQS within the state. Id. All SIPs must be submitted
to the EPA for approval before they become final, and

once a SIP is approved, "its requirements become federal
law and are fully enforceable in federal court." Her
Majesty the Queen in Right of the Province of Ontario v.

Detroit, 874 F.2d 332, 335 (6th Cir. 1989) l*51 (citing
42 U.S.C.$7604(a)).

[HN5] States are tasked with enforcing the

limitations they adopt in their SIPs. They must regulate
all stationary sources located within the areas covered by
the SIPs, 42 U.S.C. S 7al0þ)(2)(C), and implemenr a

mandatory permit program that limits the amounts and

types of emissions that each stationary source is allowed
to discharge, id. $$ 7661a(d)(l), 7661c(a). "fBlach
permit is intended to be a source-specific bible for Clean
Air Act compliance containing in a single,
comprehensive set of documents, all [Clean Air Act]
requirements relevant to the particular polluting source."
North Carolina, ex rel. Cooper v. Tenn. Valley Auth., 615
F.3d 291, 300 (4th Cir. 2010) (internal quotation marks
omitted). Furthermore, [HN6] pursuant to the federal
Prevention of Significant Deterioration of Air Quality
program in areas attaining NAAQS, "a covered source
must, among other things, install the 'best available
control technology [] for each pollutant subject to
regulation . . ."' Coalition for Responsible Regalation,
Inc. v. EPA,684 F.3d 102, 133,401 U.S. App. D.C.306
( D.C. C ir. 20 I 2 ) (quoting 42 U .S.C . 57 a7 5 @ )Ø )).

B. Modes of Redress Under the CAA

[HN7] The Clean Air Act contains a "citizen suit"

[*6] provision, see 42 U,.t.C. S 7604, which permits the
filing ofcivil suits in district courts "against any person . .

. who is alleged to have violated . . . or to be in violation
of (A) an emission standard or 'limitation under this
chapter or (B) an order issued by the Administrator or a

State with respect to such a standard or limitation." 1d. $
760a@)(l). The statute further grants a cause of action
against the EPA if it fails to perform any
non-discretionary responsibility, id. g 7604(a)(2), and
also allows suit against any entity that constructs a source
of emissions without securing the requisite permits. Id. g

760a(a)(3). Furthermore, the EPA "retains the power to
inspect and monitor regulated sources, to impose
administrative penalties for noncompliance, and to
commence civil actions against polluters in federal

2013 U.S. App. LEXIS 17283,*4

court." Ar¿. Elec. Power Co., Inc. v. Connecticut, I3l S.

Ct.2527,2538, 180 L. Ed.2d 435 (20t I ).

[HN8] The citizen suit provision contains a "savings
clause" which provides, in pertinent part:

Nothing in this section shall restrict any
right which any person (or class of
persons) may have under any statute or
common law to seek enforcement of any
emission standard or limitation or to seek

any [*7] other relief (including relief
against the Administrator or a State

agency).

42 U.S.C. S 7604(e). This is the Clean Air Act's "citizen
suit savings clause."

[HN9] The Clean Air Act also contains a separate

savings clause entitled "Retention of State authority,"
codified at 42 U.S.C. S 7416. This provision focuses on

states'rights, and reads as follows:

Except as otherwise provided
nothing in this chapter shall preclude or
deny the right of any State or political
subdivision thereof to adopt or enforce ( I )
any standard or limitation respecting

emissions of air pollutants or (2) any

requirement respecting control or
abatement of air pollution . . . .

Id. S 7416. This is the Clean Air Act's "states' rights
savings clause."

C. Regulation at the Cheswick Plant

Federal, state, and local authorities extensively
regulate and comprehensively oversee the operations of
the Cheswick Plant pursuant to their authority under the

Clean Air Act. The EPA, the Pennsylvania Department of
Environmental Protection, and the Allegheny County
Health Department comprise the administrative bodies
that are primarily responsible for defining environmental
emission standards and policing compliance with the

Clean Air [*8] Act at the Plant. As discussed above, at

the EPA's direction and with its approval, states ¡ssue

operating permits for all stationary sources under
Subchapter V of the Clean Air Act. See 42 U.S.C. SS

7661a-f. Subchapter V program authority has in this
instance been delegated to Allegheny County. GenOn's
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Subchapter V permit for Cheswick (the "Permit")
imposes limits on the emission of various particulate
matter, gasses, chemical, and compounds from coal
combustion. See App. 9l - I 6l .

The Permit collects all the operational requ¡rements
that are contained in Subchapter V of the Clean Air Act,
and approved by the EPA. It specifically provides that
GenOn may not "operate . . . any source in such manner
that emissions of malodorous matter from such source are
perceptible beyond the property line," App. 106 (g IV.3);
must "take all reasonable actions to prevent fugitive air
contaminants from becoming airborne," App. l12 (g

IV.l9); may not "conduct . . any materials handling
operation in such manner that emissions from such
operation are visible at or beyond the property line," App.
106 ($ IV.4); must ensure that "[a]ll air pollution control
equipment" is "properly installed, maintained, and [*9]
operated," App. 106 ($ IV.5); and may not "operate any
source in such manner that emissions from such
source . . . [m]ay reasonably be anticipated to endanger
the public health, safety, or welfare." App.96 ({i III.]).

However, it also provides that "nothing in this permit
relieves the permittee from the obligation to comply with
all applicable Federal, State and Local Laws and
regulations," App. 96 (Declaration of Policy), and
contains a savings clause which provides that:

Nothing in this permit shall be construed
as impairing any right or remedy now
existing or hereafter created in equity,
common law or statutory law with respect
to air pollution, nor shall any court be
deprived of such jurisdiction for the reason

that such air pollution constitutes a
violation of this permit.

App. 102 ($ IIL3I).

II. GENERAL FACTUAL AND PROCEDURAL
OVERVIEW

A. The Complaint2

2 The following factual allegations are taken
from the Complaint, and we accept them as true
for the purposes of this appeal.

The Complaint alleges that GenOn's operation,
maintenance, control, and use of the Plant releases

2013 U.S. App. LEXIS 17283, *8

malodorous substances and particulates3 into the

sunounding neighborhood, causing fly ash and unburned
coal [*10] combustion byproducts to settle onto the

Class members' property as a "black duslfrlm or
white powder" which requires constant cleaning. App. 9.
These odors and particulates are harmful and noxious and

have caused substantial damage to Class members'
property and the loss of their ability to use and enjoy their
properties, making them "prisoners in their [own]
homes." App. 12. The operation of the Plant has been the
subject of numerous and constant complaints by the

residents of the sunounding neighborhood and by
organizations and interested persons within the area.

However, these complaints have not compelled GenOn to
cease the improper operation of the Plant or to
discontinue the ongoing invasion and trespass of the

Class members' properties. The Complaint alleges that
GenOn knows of the "improper construction, and
operation of the lPlant], which allows discharge" of these
particulates, yet "continues to operate the [Plant] without
proper or best available technology, or any proper air
pollution control equipment." App. l2-13.

3 These particulates include arsenic compounds,

barium compounds, chromium compounds,
copper compounds, dioxin and dioxin-like
compounds, hydrochloric [*l l] acid, hydrogen
fluoride, lead compounds, manganese

compounds, mercury compounds, nickel
compounds, polycyclic aromatic compounds,

sulfuric acid, vanadium compounds, and zinc
compounds. App. l0-l l.

Based on these allegations, the Class seeks to recover
compensatory and punitive damages under three state

common law tort theories: (l) nuisance; (2) negligence
and recklessness; and (3) trespass.4 Although the

Complaint also seeks injunctive relief on the nuisance
and trespass counts, the Class admits that such relief
would be limited to an order requiring GenOn to remove
the particulate that continuously falls upon the Class

members' properties. Oral Arg. at 13:50; Bell, 903 F.
Supp.2d at 3 18.

4 The Class also asserted a strict liability claim,
but has conceded that it must fail because power
generation is not an ultra-hazardous activity. S¿e

Bell, 903 F. Supp. 2d at 3 I 7.

B. The District Court Decision
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In July 2012, CenOn removed the case to the
Western District of Pennsylvania invoking the District
Court's diversity jurisdiction, and promptly moved to
dismiss the action on the grounds that the state law tort
claims were preempted by the Clean Air Act. It argued
that allowing such claims to [*12] go forward "would
undermine the [Clean Air Act]'s comprehensive scheme,

and make it impossible for regulators to strike their
desired balance in implementing emissions standards."
App. 84. In October 2012 the District Court granted
GenOn's motion, finding that the Clean Air Act
preempted all of the Class's state law claims.

The District Courl began by summarizing the

extensive regulatory framework governing the Plant. It
then ¡eviewed the Complaint and determined that "the
allegations of Plaintiffs, as pleaded, assert various permit
violations and seek a judicial examination of matters
governed by the regulating administrative bodies." Bel/,
903 F. Supp.2d at 320. Thus, it moved on to examine

"whether the Clean Air Act preempts the state common
law claims or whether the savings clause in the citizen
suit provision allow those claims to survive." Id. at 321.
After discussing the relevant case law, the District Court
concluded that, "[b]ased on the extensive and
comprehensive regulations promulgated by the
administrative bodies which govern air emissions from
electrical generation facilities, the Court finds and rules
that to permit the common law claims would be

inconsistent with the [*13] dictates of the Clean Air
Act." Id. at 322. The Court found that the "savings clause
of the Clean Air Act does not alter this analysis." Id.The
Class now appeals this decision.

III. DISCUSSIONs

5 The District Court had diversity jurisdiction
pursuant to 28 U.S.C. ç 1332. We have appellate
jurisdiction under 28 U.S.C. S /29l. [HNl0] In
reviewing a motion to dismiss, we must accept as

true all well-pleaded facts and allegations, and

must draw all reasonable inferences therefrom in
favor of the plaintiff. Monroe v. Beard, 536 F.3d
198, 205 (3d Cir.2008). [HNl I ] A district court's
order granting a motion to dismiss is given
plenary review. Grier v. Klem, 591 F.3d 672,676
(3d Cir.20t0).

A. Preemption Analysis

[HNl2j The Supremacy Clause of the United States

2013 U.S. App. LEXIS 17283,*lt

ConstiluÍion stales'.

This Constitution, and the Laws of the

United States which shall be made in
Pursuance thereof. . . shall be the supreme
Law of the Land; and the Judges in every
State shall be bound thereby, any Thing in
the Constitution or Laws of any State to
the Contrary notwithstanding.

U.S. Const. art. VI, c/. 2. [HNl3] The Supreme Court has

interpreted the Supremacy Clause as preempting any state

law that "interferes with or is contrary to federal law."

[*14] Free v. Bland, 369 U.5.663,666, 82 S. Ct. 1089, I
L. Ed.2d 180 (1962). "Federal law can preempt state law
in three ways: (l) express preemption, (2) field
preemption, and (3) conflict preemption." Farina v.

Nokia, 625 F3d 97, 115 (3d Cir. 2010). [HNl4]
"Conflict preemption nullihes state law inasmuch as it
conflicts with federal law, either where compliance with
both laws is impossible or where state law erects an

obstacle to the accomplishment and execution of the full
purposes and objectives of Congress." /d. (internal
quotation marks omitted). GenOn argues that state tort
law conflicts with the objectives of the Clean Air Act,
because it "would undermine the [Act]'s comprehensive

scheme and rival the work of regulators as they strike
their desired balance in implementing emissions
standaîds." Appellee Br. at26.

1. Legal Precedent

While the extent to which the Clean Air Act
preempts state law tort claims against an in-state source

of pollution is a matter of first impression in this Circuit,
the Supreme Court has addressed this issue in the context

of a similarly comprehensive environmental statute: the

Clean Water Act, 33 U.S.C. $ 1251, er seq. ln
International Paper Co. v. Ouellette, 479 U.5.481, 107
S. Ct.805,93 L. Ed.2d 883 (1987), the Court [*15] was

asked to determine whether the Clean Water Act
preempted a Vermont common law nuisance suit filed in
Vermont state court, where the source of the alleged
injury was located in New York. Plaintiffs, a group of
property owners who resided on the Vermont ("affected
state") shore of Lake Champlain, alleged that the

defendant paper company, which operated a pulp and

paper mill on the New York ("source state") side of the
lake, was discharging "effluents" into the lake, polluting
the water and thereby diminishing the value of their
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property. Id. at 484. Defendants argued that the Clean
Water Act preempted the court from applying Vermont
state law against a source of pollution located in New
York. In response, Plaintiffs argued that the Clean Water
Act's savings clauses indicated "that Congress intended to
preserve the right to bring suit under the law of any
affected State." ld. ctt 493.

IHN15] Like the Clean Air Act, the Clean Water Act
contains two savings clauses, one located in the citizen
suit provision, and another which focuses on states'

rights. Section $ 505(e) of the Clean Water Act, which is

located in the Act's citizen suit provision, states:

Nothing in this section shall restrict

[*16] any right which any person (or class

of persons) may have under any statute or
common law to seek enforcement of any
effluent standard or limitation or to seek

any other relief. . . .

33 U.S.C. S 1365(e). [HNl6] Section 510 of the Clean
Water Act focuses on statesr rights, and provides:

Except as expressly provided in this
chapter, nothing in this chapter shall (l)
preclude or deny the right of any State or
political subdivision thereof or interstate
agency to adopt or enforce (A) any
standard or limitation respecting
discharges of pollutants, or (B) any
requirement respecting control or
abatement of pollution; . or (2) be

construed as impairing or in any manner
affecting any right or jurisdiction of the

States with respect to the waters (including
boundary waters) of such States.

rd. ç r 370.

'lhe Ouellette Court found that the Clean Water Act's
savings clauses clearly preserved some state law tort
actions, but that the text of the clauses did not provide a

definitive answer to the question of whether suits based

on the law oî the affected state were preempted. 479 U.S.

at 492,497.However, it found definitively that "nothing
in the [Clean tùy'ater Act] bars aggrieved individuals from
bringing [*17] a nuisance claim pursuant to the laws of
the source State." 1d. at 497 (emphasis in original). The
Court reasoned that, "[b]y its terms the Clean Water Act
allows States . . . to impose higher standards on their own

20f 3 U.S. App. LEXIS 17283,*15

point sources," and "this authority may include the right
to impose higher common-law as well as higher statutory
restrictions." /d. (internal citation omitted). The Court
acknowledged that a source state's "nuisance law may
impose separate standards and thus create some tension
with the permit system," but explained that this "would
not frustrate the goals of the Clean Water Act," because

"a source only is required to look to a single additional
authority, whose rules should be relatively predictable."
Id. at 498-99.6 Thus, a suit by Vermont citizens would
not be preempted if brought under the law of New York,
the source state.

6 Ultimately,the Ouellette Court concluded that

"the [Clean Water Act] precludes a court from
applying the law of an affected State against an

out-of-state source," id. at 494, reasoning that if
"affected States were allowed to impose separate

discharge standards on a single [out-of-state]
point source, the inevitable result would be a

serious interference [*18] with the achievement

of the full purposes and objectives of Congress,"
id. at 493 (internal quotation marks omitted).

GenOn argues that Ouellette is distinguishable from
this case because the savings clauses of the Clean Water
Act are broader than the corresponding prov.isions in the

Clean Air Act. However, a textual comparison of the two
savings clauses at issue demonstrates there is no

meaningful difference between them.

As the Supreme Court has acknowledged, and

GenOn concedes, the citizen suit savings clause of the

Clean Water Act is "virtually identical" to its counterpart
in the Clean Air Act. City of Milwaukee v. Illinois &
Michigan,45l U.5.304,328, 101 S. Ct. 1784,68 L. Ed.
2d 114 (1981); Appellee Br. at 30. Thus, CenOn's
argument hinges on its expansive reading of the Clean
Water Act's states' rights savings clause, which again

provides:

[HNl7] Except as expressly provided in
this chapter, nothing in this chapter shall
(l ) preclude or deny the right of any State

or political subdivision thereof or
interstate agency to adopt or enforce (A)
any standard or Iimitation respecting
discharges of pollutants, or (B) any

requirement respecting control or
abatement of pollution; . . . or (2) be
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construed (ts impairing or in l*19) any
manner affecting any right or jurisdiction
of the States with respect tu rhe waters
(including boundary waters) of such

States.

33 U.S.C. S 1370 (emphasis added). By way of
comparison, the states' rights savings clause of the Clean
Air Act provides:

IHNl8] Except as otherwise provided . .

. nothing in this chapter shall preclude or
deny the right of any State or political
subdivision thereof to adopt or enforce (l)
any standard or limitation respecting
emissions of air pollutants or (2) any

requirement respecting control or
abatement of air pollution . . . .

42 U.S.C. S 7416. As a side-by-side comparison of the

text indicates, [HNlg] the only meaningful difference
between the two states' rights savings clauses is the
portion of the Clean Vy'ater Act italicized above which
refers to the boundary waters of the states. The reason

why such language is not included the in Clean Air Act is
clear: there are no such jurisdictional boundaries or
rights which apply to the air. If anything, the absence of
any language regarding state boundaries in the states'

rights savings clause of the Clean Air Act indicates that
Congress intended to preserve more rights for the states,

rather than less. In no way can this [*20] omission be
read to preempt all state law tort claims.

The only other circuit courts to have examined this
issue in depth have also found no meaningful distinction
between the Clean Water Act and the Clean Air Act. In
Her Majesty the Queen in Right of the Province of
onrario v. Detroit, 874 F.2d 332 (6th Cir. 1989), the
Sixth Circuit held that the Clean Air Act did not preempt
plaintiffs from suing the City of Detroit under the

Michigan Environmental Protection Act ("MEPA"),
finding that [HN20] "the [Clean Air Act] displaces state

law only to the extent that state law is not as strict as

emission limitations established in the federal statute." 1d.

at 342 (emphasis removed from original). The court
reasoned that [HN2l] "the plain language of the [Clean
Air Act'sl savings clause clearly indicates that
Congress did not wish to abolish state control," id. at
342-43, and, relying on Ouellette, concluded:

If the plaintiffs succeed in state court, it

2013 U.S. App. LEXIS 17283, *18

will simply be an instance where a state is
enacting and enforcing more stringent
pollution controls as authorized by the

lClean Air Actl. With MEPA, the State of
Michigan has created a mechanism under
which more stringent limitations may be

imposed than [*21] required by federal
law. It is, by its terms, supplemental to
other legal and administrative procedures

and requirements, and in this case

principles of comity and federalism
require us to hold these MEPA actions are

not preempted by federal law.

Id. at 344.

ln North Carolina ex rel. Cooper v. Tennessee Valley
Authority, 615 F.3d 291 (4th Cir. 2010), the state of
North Carolina brought a state law public nuisance suit
against the Tennessee Valley Authority ("TVA"), a

federal agency which owned and operated eleven
coal-fired power plants located in Tennessee, Alabama,
and Kentucky. After a bench trial, the District Court for
the Western District of North Carolina issued an

injunction against four of the TVA plants, imposing
emission standards on the plants that were stricter than
what was required by the Clean Air Act. On appeal, the

Fourth Circuit reversed, finding that the district court had

incorrectly applied the law of the affected state in
violation of Ouellette, and that the TVA plants'emissions
were not a public nuisance under the laws of the source

states. In explaining its decision to apply Ouellette, the
court noted that the savings clauses of the Clean Air Act
and the Clean l*221 Water Act are "similar." Id. at 304.
It also noted that the Clean Vy'ater Act is "similarly
comprehensive" to the Clean Air Act, and that "[w]hile
Ouellette involved a nuisance suit against a source

regulated under the Clean \{ater Act, all parties agree its
holding is equally applicable to the Clean Air Ãct." Id. at
306.

Ultimately, as commentators have recognized,

[HN22] "there is little basis for distinguishing the Clean
Air Act from the Clean Water Act--the two statutes

feature nearly identical savings clauses and employ
similar 'cooperative federalism' structures." Scott
Gallisdo¡fer, Note, Clean Air Act Preemption of State

Contnton Law: Greenltouse Gas Nuisance Claims After
AEP v.Connecticut,99 Va. L. Rev. I3l,l50 (2013).Both
Acts establish a regulatory scheme through which source
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states, and not affected states, play the primary role in
developing the regulations by which a particular source

will be bound. Both Acts contain citizen suit provisions
which allow individuals to bring suit to enforce their
terms under certain circumstances, and both Acts contain
two savings clauses: one located within the citizen suit
provision which focuses on the rights of individuals to
sue, and a second [*23] independent savings clause

which focuses on states'rights.

Given that we find no meaningful difference between

the Clean \ùy'ater Act and the Clean Air Act for the
purposes of our preemption analysis, we conclude that
the Supreme Court's decision in Ouellette controls this
case, and thus, the Clean Air Act does not preempt state

common law claims based on the law of the state where
the source of the pollution is located.T Accordingly, the

suit here, brought by Pennsylvania residents under
Pennsylvania law against a source of pollution located in
Pennsylvania, is not preempted.

7 The Supreme Court's recent decision in
American Electric Power Co. v. Connecticut, I3l
S. Cr. 2527, 180 L. Ed. 2d 435 (2011), does

nothing to alter our analysis. There, the Court held
that the Clean Air Act displaced any federal
common law right to seek abatement of
carbon-dioxide emissions from power plants. 1d.

at 2537. However, the Court acknowledged that

"fllegislative displacement of federal common
law does not require the same sort of evidence of
clear and manifest [congressional] purpose

demanded for preemption of state law," and

explicitly left open the question of whether the
Clean Air Act preempted state law. Id. at 2537,
2540: [*24] s¿¿ Gallisdorfer, 99 Va. L. Rev. at
139 ("the displacement finding in [American
Electricl hardly compels--or even presages--a

corresponding finding of preemption").

2. Public Policy Considerations

GenOn argues that our holding may undermine the
comprehensive regulatory structure established by the
Clean Air Act by allowing the jury and the court to set

emissions standards. Furthermore, amicus Utility Air
Regulatory Group ("UARG") argues that allowing such

cases to move forward would open the proverbial
floodgates to nuisance claims against sources in full
compliance with federal and state environmental
standards, creating a patchwork of inconsistent standards

2013 U.S. App. LEXIS 17283,',22

across the country that would compromise Congress's

carefully constructed cooperative federal ism framework.
Such inconsistency, it argues, would make it extremely
difficult for sources to plan and operate, as they would
never be sure of precisely what standards apply to their
operations.

However, "[t]he Supreme Court addressed this
precise problem" in Ouellette, Cooper, 615 F.3d at 301,
and rejected the very same concerns that GenOn and

UARC now raise. Indeed, while the Ouellette Court
acknowledged that allowing "a number of different [*25]
states to have independent and plenary regulatory
authority over a single discharge would lead to chaotic
confrontation between sovereign states," 479 U.S. at
496-97 (quoting lllinois v. City of Milwaukee, T3l F.2d
403, 414 (7th Cir. 1984)), it found that [HN23] "[a]n
action brought under [source state] nuisance law
would not frustrate the goals of the [Clean Water Act] as

would a suit governed by [affected state] law," id. at 498.
Its reasoning was straightforward:

First, application of the source State's

law does not disturb the balance among

federal, source-state, and affected-state

interests. Because the Act specifically
allows source States to impose stricter
standards, the imposition of source-state

law does not disrupt the regulatory
partnership established by the permit
system. Second, the restriction of suits to
those brought under source-state nuisance
law prevents a source from being subject
to an indeterminate number of potential
regulations. Although [source state]

nuisance law may impose separate

standards and thus create some tension
with the permit system, a source only is
required to look to a single additional
authority, whose rules should be relatively
predictable. [*26] Moreover, States can

be expected to take into account their own
nuisance laws in setting permit
requirements.

Id. at 498-99.

Thus, the Court recognized that [HN24] the
requirements placed on sources of pollution through the

"cooperative federalism" structure of the Clean lùy'ater
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Act served as a regulatory floor, not a ceiling, and
expressly held that states are free to impose higher
standards on their own sources ofpollution, and that state
tort law is a permissible way of doing so. Id. at 497-98.
Indeed, courts in other circuits have aff,irmed decisions
granting plaintiffs relief against sources of air pollution
under state law nuisance theory. See e.9., Ellis v. Gallatin
Steel Co., 390 F.3d 461 (6th Cir.2004) (upholding award
of injunctive relief and compensatory and punitive
damages for violation of Kentucky nuisance law where
"fugitive dust" from defendant's steel plant settled on
plaintiffs' property).

B. Political Question Doctrine

GenOn argues in the alternative that the Class's

claims should be bared by the political question doctrine
based on the existence of the Clean Air Act. [HN25] "The
political question doctrine excludes from judicial review
those controversies which revolve around policy [*27]
choices and value determinations constitutionally
committed for resolution to the halls of Congress or the
confines of the Executive Branch." Japan Whaling Ass'n
v. Am. Cetacean Soc., 478 U.S. 22 1, 230, I 06 S. Ct. 2860,
92 L. Ed.2d 166 (1986). No court has ever held that such

2013 U.S. App. LEXIS 17283,*26

a constitutional commitment of authority regarding the

redress of individual property rights for pollution exists
in the legislative branch. Indeed, if such a commitment
did exist, the Supreme Court would not have decided
Ouellette in the first place. Accordingly, we reject this
argument.

III. CONCLUSION

[HN26] "In all pre-emption cases . . . we start with
the assumption that the . . . powers of the States were not
to be superseded by the Federal Act unless that was the

clear and manifest purpose of Congress." Medtronic, Inc.,
v. Lohr, 518 U.5.470,485, 1 16 S. Ct.2240, 135 L. Ed.
2d 700 (1996). [HN27] We see nothing in the Clean Air
Act to indicate that Congress intended to preempt source

state common law tort claims. If Congress intended to
eliminate such private causes of action, "its failure even

to hint at" this result would be "spectacularly odd." Id. at
491 .The Supreme Court's decision in Ouellette confirms
this reading of the statute. Accordingly, we hold that the

Class's claims are not [*28] preempted. We will reverse

the decision of the District Court and remand this case for
further proceedings.
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PRIORHISTORY: [*l]
After an eleven-week bellwether trial and years of

related litigation, the District Court entered a $104.69
million judgment for the City of New York, the New
York City Water Board, and the New York City
Municipal Water Finance Authority (collectively, the
uCity") and against Exxon Mobil Corporation, Exxon
Mobil Oil Corporation, and Mobil Corporation
(collectively, "Exxon"). The jury found Exxon liable
under New York tort law for contaminating City-owned
wells in Queens by its release of the chemical methyl
tertiary butyl ether ("MTBE"), which Exxon used as a

gasoline additive from the mid-1980s through the
mid-2000s, and whose use New York State banned as of
?-004. On appeal, Exxon challenges the verdict, arguing
primarily that the City's common law claims are

preempted by the federal Clean Air Act, which, from the
mid-l990s through 2004, required use of gasoline

oxygenates, such as MTBE, in New York City. Exxon
also argues that because (among other reasons) the jury
projected MTBE levels equal to the State's maximum
contaminant level, the City's injury was not legally
cognizable; that the City's action was not ripe for

Page I

adjudication (or alternatively, that it was barred by the

statute l*21 of limitations); that the City failed
sufficiently to prove the elements of negligence, trespass,

public nuisance, and failure-to-warn; and that the District
Court ened in its handling of alleged jury misconduct. On
cross-appeal, the City faults the District Court for
instructing the jury to offset its damages award by the
cost of remediating pre-existing contamination, and for
its ruling that, as a matter of law, the City was not

entitled to an award of punitive damages. For the reasons

set forth below, we AFFIRM the decision of the District
Court in its entirety.
In re Methyl Terîiary Butyl Ether ('MTBE') Prods. Liab.
Litis.,2009 u.s. Dist. LEXrs 96469 (S.DN.Y.,2009)

CASE SUMMARY:

OVERVIE\ry: HOLDINGS: [l]-The state law tort
verdict against defendants was not preempted by the
federal Clean Air Act, 42 U.S.C.S. $$ 7401-76719;

î21-The jury's finding that MTBE levels in a system of
water wells would peak at l0 parts per billion in 2033 --
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the maximum contaminant level for MTBE since 2004 --
was not inconsistent with a conclusion that plaintiffs had

been injured; [3]-Plaintiffs' suit was ripe because they
demonstrated a present injury, and their suit was not
baned by the statute of limitations; [4]-The jury's verdict
fìnding defèndants liable under state tort law theories was

not precluded by the jury's concurrent conclusion that
plaintiffs had not carried its burden, in the design-defect
context, of demonstrating a feasible, cost-reasonable
alternative to MTBE; l5]-Plaintiffs were not entitled to a

jury determination of defendants' liability for punitive
damages.

OUTCOME: Judgment affirmed.

LexisNexis(R) Headnotes
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statutory law. Thus, as the U.S. Supreme Court has

repeatedly instructed, in all preemption cases the Court
stafts with the assumption that the historic police powers

of the States were not to be superseded by the Federal
Act unless that was the clear and manifest purpose of
Congress. In light of this assumption, the party asserting

that federal law preempts state law bears the burden of
establishing preemption.

Cívil Procedure > Appeøls > Standørds of Review > De
Novo Review
Constilulional Law > Supremacy Clause > Federal
Preemption

[HNl] The United States Court of Appeals for the

Second Circuit reviews a district court's preemption

analysis de novo.

Constitutionøl Law > Supremøcy Clause > Federal
Preenption
[HN2] The Supremacy Clause of the United States

Constitution provides that federal law shall be the
supreme law of the land; and the judges in every state

shall be bound thereby, any thing in the Constitution or
laws of any state to the contrary notwithstanding. U.S.

Const. art. VI, c|.2. From this constitutional principle, it
follows that Congress has the power to preempt state law.
In every preemption case, accordingly, the court asks

whether Congress intended to exercise this important and

sensitive power: the purpose of Congress is the ultimate
touchstone.

Conslitutíonal Law > Supremacy Clause > Federal
Preemption
Evidence > Procedural Cottsiderations > Burdens of
Proof > Allocation

[HN3] The Supremacy Clause and the federal system
contemplate a vital underlying system of state law,
notwithstanding the periodic superposition of federal

Govenunenls > State & Terrìtorial Goverwnents >
General Overview
Reøl Property Law > Torts > Nuisance > Types > Public
Nuisance
Real Property Law > Torts > Trespass to Real Properly
Torts > Negligence > General Overvíew
Torts > Premìses Líability & Property > General
Premises Liabilíty > Dangerous Condilíons > Duty to
Warn

[HN4] Imposing state tort law liability for negligence,

trespass, public nuisance, and failure-to-warn falls well
within the state's historic powers to protect the health,
safety, and property rights of its citizens.

Constitulional Law > Supremøcy Clause > Federal
Preemption

[HN5] The U.S. Supreme Court has recognized three

typical settings in which courts will find that Congress
intended to preempt state law. First, when Congress

expressly provides that a federal statute overrides state

law, courts will find state law preempted if, applying
standard tools of statutory construct¡on, the challenged

state law falls within the scope of Congress's intent to
preempt. Second, when Congress legislates so

comprehensively in one area as to "occupy the field," the

court may infer from the federal legislation that Congress
intended to preempt state law in that entire subject area.

Third, when neither of the first two categories applies but
state law directly conflicts with the structure and purpose

ofa federal statute, the court may conclude that Congress

intended to preempt the state law. In the latter case, the

court will find a conflict with preemptive effect only in
two circumstances: first, when compliance with both
federal and state regulations is a physical impossibility,
and second, when the state law stands as an obstacle to
the accomplishment and execution of the full purposes

and objectives of Congress.

Constitutional Law > Suprenacy Clause > Federal



Preetnplíon

tHN6l The U.S. Supreme Coun has fbund the

"impossibility" branch of conflict preemption when state

law penalizes what federal law requires, or when state

law claims directly conflict with federal law. Even
understood expansively, impossibility preemption is a

demanding defense, and courts will not easily find a

conflict that overcomes the presumption against
preemption.

Constitulíonøl Law > Supremøcy Clause > Federøl
Preemption

[HN7] The party urging preemption must do more than

show that state law precludes its use of the most
cost-effective and practical means of complying with
federal law -- it must show that federal and state laws
directly conflict. If there was any available alternative for
complying with both federal and state law -- even if that
alternative was not the most practical and cost-effective --
there is no impossibility preemption.

Constitutional Law > Supremøcy Clause > Federal
Preemptíon

[HN8] The second branch of conflict preemption -- the

obstacle analysis - is in play when state law is asserted to
stand as an obstacle to the accomplishment and execution
of the full purposes and objectives of Congress. Obstacle
analysis - which appears to us only an intermediate step

down the road to impossibility preemption -- precludes

state law that poses an "actual conflict" with the

oveniding federal purpose and objective. Obstacle
analysis has been utilized when federal and state laws
said to conflict are products of unrelated statutory
regimes. Vy'hat constitutes a "sufficient obstacle" is a

matter of judgment, to be informed by examining the
federal statute as a whole and identifying its purpose and

intended effects. As with the impossibility branch of
conflict preemption, the purpose of Congress is the

ultimate touchstone, and the conflict between state law
and federal policy must be a sharp one. A showing that
the federal and state laws serve different purposes cuts
against a finding of obstacle preemption.

Constítutional Law > Supremøcy Clause > Federal
Preentption

[HN9] The burden of establishing obstacle preemption,
like that of impossibility preemption, is heavy: the mere
fact of "tension" between federal and state law is

2013 U.S. App. LEXIS 15229,*2;43 ELR 20171

generally not enough to establish an obstacle supporting
preemption, particularly when the state law involves the

exercise of traditional police power. Indeed, federal law
does not preempt state law under obstacle preemption
analysis unless the repugnance or conflict is so direct and

positive that the two acts cannot be reconciled or
consistently stand together. To determine whether a state

law (or tort judgment) poses an obstacle to accomplishing
a Congressional objective, the court must first ascertain
those objectives as they relate to the federal law at issue.

Constitutional Løw > The Judìcíary > Case or
C ontroversy > Standíng > Elemenls

IHNIO] To pursue a claim in federal court, a plaintiff
must satisfy the requirements of constitutional standing, a

principle established by the case or controversy
requirement of U.S. Const. art. lll Constitutional
standing makes three demands: First, the plaintiff must
have suffered an "injury in fact." Second, there must be a
causal connection between the injury and the conduct of
which the plaintiff complains. And third, it must be

likely, as opposed to merely speculative, that the injury
will be redressed by a favorable decision. These demands

function to ensure, among other things, that the scarce

resources of the federal courts are devoted to those

disputes in which the parties have a concrete stake. The
injury-in-fact requirement is satisfied when the plaintiff
has suffered an invasion of a legally protected interest,
which is (a) concrete and particularized and (b) actual or
imminent, not conjectural or hypothetical. As our prior
opinions have explained, however, the injury-in-fact
necessary for standing need not be large; an identifìable
trifle will suffice.

Civil Procedure > Justiciability > Standing > General
Overvíew

IHNll] Standing is the threshold question in every
federal case. Once this threshold is crossed, a plaintiff
must still establish the elements of its causes of action to
proceed with its case.

Constitutional Løw > The f udiciary > Cøse or
Conlroversy > Ripeness

tHNl2l Ripeness is a term that has been used to describe

two overlapping threshold criteria for the exercise of a

federal court's jurisdiction. The first such requirement --
referred to as "constitutional ripeness" -- is drawn from
U.S. Const. Article III limitations on judicial power. The
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second such requirement -- referred to as "prudential
ripeness" -- is drawn from prudential reasons for refusing
to exercise jurisdiction. Both constitutional ripeness and

prudential ripeness are concerned with whether a case has

been brought prematurely.

Constitulíonal Law > The Judicíary > Case or
Controversy > Rìpeness

[HNl3] The doctrine of constitutional ripeness prevents a

federal court from entangling itself in abstract
disagreements over matters that are premature for review
because the injury is merely speculative and may never
occur. This aspect of the ripeness doctrine overlaps with
the standing doctrine, most notably in the shared

requirement that the plaintiffs injury be imminent rather
than conjectural or hypothetical. In most cases, that a

plaintiff has U.S. Const. art. III standing is enough to
render its claim constitutionally ripe.

Civil Procedure > Appeals > Standards of Review > De
Novo Review
Constitutionøl Law > The Judiciary > Case or
Controversy > Rípeness

[HNl4] The doctrine of prudential ripeness constitutes an

important exception to the usual rule that where
jurisdiction exists a federal court must exercise it, and

allows a court to determine that the case will be better
decided later. Prudential ripeness is a tool that courts may
use to enhance the accuracy of their decisions and to
avoid becoming embroiled in adjudications that may later
turn out to be unnecessary. In determining whether a

claim is prudentially ripe, the court asks whether the

claim is fït for judicial resolution and whether and to
what extent the parties will endure hardship if decision is
withheld. A district court's ripeness determination is a
legal determination subject to de novo review.

Civil Procedure > Remedíes > Damages > Genelal
Overview

IHNl5] When an injury occurs, the injured party has the

right to bring suit for all of the damages, past, present and

future, caused by the defendant's acts.

Envíronnrcntal Løw > Líligation & Adtnínìstratìve
Proceedings > Toxic Torts
Torls > Procedure > Stalutes of Limitations > Accntal
of Actìons > Dìscovery Rule
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tHNl6l Under New York law, a plaintiff asserting a

toxic-tort claim must bring suit within three years of
discovery (or constructive discovery) of its injury. N.)'.
C.P.L.R.214-c(2).

Environntental Law > Liligatiott & Administratíve
Proceedings > Toxíc Torts
Torts > Procedure > Statutes of Limitations > General
Overview

IHNl7] The common law "continuing-wrong" doctrine --
pursuant to which a recurring injury is treated as a series

of invasions, each one giving rise to a new claim or cause

of action -- does not reset the statute of limitations in the
toxic-tort context.

Civil Procedure > Trials > Judgnent as Matter of Law
> General Overview
Civil Procedure > Appeals > Standørds of Revíew > De
Novo Review
E v ide nc e > I nte re nc e s & P re s wnp t íon s > I nfe re nc e s

[HNl8] The United States Court of Appeals for the

Second Circuit reviews a district court's denial of a

motion for judgment as a matter of law de novo. ln so

doing, the Court applies the same standards that are

required of the district court. A court may grant a motion
for judgment as a matter of law only if it can conclude

that, with credibility assessments made against the

moving party and all inferences drawn against the

moving party, a reasonable juror would have been

compelled to accept the view of the moving party.

Civil Procedure > Judgments > Relief From Judgnent
> Motionsfor New Triøls

[HNl9] A district court ordinarily should not grant a new

trial unless it is convinced that the jury has reached a
seriously erroneous result or that the verdict is a

miscarriage of justice.

Civil Procedure > Remedies > Dømages > General
Overvíew

tHN2Ol Where damages are awarded in connection with
state law claims, the federal district court is obliged to
review the award under state law. Under New York law,
a damages award must be reduced if it deviates materially
from what would be reasonable compensation. N.f.
C.P.L.R. S 5501(c).



Civíl Procedure > Trìals > Jury Trials > Provínce of
Court & Jury
Evidence > Testimony > Experts > General Overview
Evide nce > Teslíntony > Experts > Adntissibílíty
[HN2l] The role of an expert is not to displace the jury
but rather to provide the groundwork to enable the jury to
make its own informed determination. Accordingly, the
jury is free to accept or reject expert testimony, and is
free to draw its own conclusion. And the United States
Court of Appeals for the Second Circuit has consistently
held that expert testimony that usurps the role of the jury
in applying the law to the facts before it by undertaking
to tell the jury what result to reach or attempting to
substitute the expert's judgment for the jury's is

inadmissible.

Torls > Negligence > Causalíon > Cause in Facl
Torts > Procedure > Multiple Deþndants > Alternalive
Liabílìty
[HN22] Market share liability provides an exception to
the general rule that in common-law negligence actions, a

plaintiff must prove that the defendant's conduct was a

cause-in-fact of the injury. Where the theory of proof
called market-share liability is permitted, a defendant
may be held liable absent any showing that it caused or
contributed to the plaintiffs injury; instead, a defendant
may be presumed liable to the extent of its share of the
relevant product market.

Torts > Neglígence > Causation > Proxiuule Cause >
General Overview

[HN23] Under New York law, an act or omission is

regarded as a legal cause of an .injury if it was a

substantial factor in bringing about the injury. The word
"substantial" means that the act or omission had such an

effect in producing the injury that reasonable people
would regard it as a cause of the injury.

E vide nc e > I nfe re n c e s & P re s wnp tion s > I nfere nc e s

Evidence > Procedural Consíderatiorts > Weighl &
Srfficíency
[HN24] In reviewing the sufficiency of the evidence in
support of a jury's verdict, the United States Court of
Appeals for the Second Circuit examines the evidence in
the light most favorable to the party in whose favor the
jury decided, drawing all reasonable inferences in the
winning party's favor.
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Torls > Negligence > Proof > Elenents
[HN25] To prevail on a negligence claim under New
York law, a plaintiff must show (l) a duty on the part of
the defendant; (2) ^ breach of that duty by conduct
involving an unreasonable risk of harm; (3) damages

suffered by the plaintiff; and (4) causation, both in fäct
and proximate, between the breach and the plaintiffs
harm.

Reøl Property Law > Torls > Trespass to Real Property

[HN26] To prevail on a trespass claim under New York
law, a plaintiff must show an interflerence with its right to
possession of real property either by an unlawful act or a
lawful act performed in an unlawful manner. While the

trespasser, to be liable, need not intend or expect the

damaging consequence of his intrusion, he must intend
the act which amounts to or produces the unlawful
.invasion, and the intrusion must at least be the immediate

or inevitable consequence of what he willfully does, or
what he does so negligently as to amount to willfulness.
In a trespass case involving the underground movement
of noxious fluids, a plaintiff must show that the defendant
had good reason to know or expect that subterranean and

other conditions were such that there would be passage of
the pollutant from defendant's to plaintiffs land.

Envirorunental Law > Haztrdous Wasles & Toxic
Substances > Toxic Substances

[HN27] New York courts have held that a plaintiff may
suffer injury from contamination at levels below an

applicable regu latory threshold.

Real Property Løw > Torts > Nuisance > Types > Pttblic
Nuisance

[HN28] A public nuisance is an offense against the State

and is subject to abatement or prosecution on application
of the proper governmental agency. To prevail on a

public nuisance claim under New York law, a plaintiff
must show that the defendant's conduct amounts to a

substantial interference with the exercise of a common
right of the public, thereby endangering or injuring the

property, health, safety or comfort of a considerable
number of persons.

Real Properly Law > Torts > Nuísance > General
Overview

[HN29] Under New York law, every one who creates a
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nuisance or participates in the creation or maintenance
thereof is liable for it.

Torts > Products Liability > Duty to Warn
Torls > Prodttcls Liøbility > Strict Liøbílíty
[HN30] Under New York law, a plaintiff may recover in
strict products liability when a manufacturer fails to
provide adequate warnings regarding the use of its
product. This is because a manufacturer has a duty to
warn against latent dangers resulting from foreseeable
uses of its products of which it knew or should have

known. The duty to warn extends to third persons

exposed to a foreseeable and unreasonable risk of harm
by the failure to warn.

Torts > Premises Lìabilitl & Property > General
Prentises Liabilily > Dangerous Condítíons > Obvious
Dangers

[HN3l] The open and obvious defense generally should
not apply when there are aspects of a hazard which are

concealed or not reasonably apparent to the user.

Cívíl Procedure > Trials > Jury Trials > Jurors >
Misconduct
Civil Procedure > Trials > Motíons for Mistriøl
Civil Procedure > Appeals > Støndards of Revíew >
Abuse of Discretíon

tHN32l The United States Court of Appeals for the

Second Circuit reviews a trial judge's handling of alleged
jury misconduct for abuse of discretion. In so doing, the
Court bears in mind that courts face a delicate and

complex task whenever they undertake to investigate
reports ofjuror misconduct during the course of a trial. A
trial judge enjoys especially broad flexibility when the

allegations of misconduct relate to statements made by
the jurors themselves, rather than to outside influences.
Even if a party moving for a mistrial shows that the court
abused its discretion, however, it must also demonstrate
that actual prejudice resulted.

Civil Procedure > Trtds > Jury Trials > Jury
Instructions > GenerøI Overview
Civil Procedure > Appeals > Standards of Review > De
Novo Review

lHN33l The United States Court of Appeals for the

Second Circuit reviews jury instructions de novo to
determine whether the jury was misled about the correct
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legal standard or was otherwise inadequately informed of
controlling law.

Cívil Procedure > Triøls > Jury Tríals > General
Ovemiew
Civil Procedure > Remedíes > Dunages > Punitíve
Damages

Civil Procedure > Appeøls > Standards of Revíew > De
Novo Review

E v ide n c e > I nfe re n c e s & P re nunp lion s > I nfe re nc e s

[HN34] The United States Court of Appeals for the

Second Circuit reviews de novo a district court's
determination that the evidence is insufficieni to permit a

reasonable jury to consider awarding punitive damages.

The Court will uphold that determination if, drawing all
inferences in the plaintiffs favor, there is no genuine

issue of material fact and the defendant is entitled to
judgment foreclosing a punitive damages award as a

matter of law.

Cívil Procedure > Remedies > Darnages > Punilive
Damages

Torts > Damages > PunÍtíve Danøges > Conduct
Supporting Awørds

[HN35] Punitive damages, in contrast to compensatory

damages, are awarded to punish a defendant for wanton

and reckless or malicious acts and to protect society

against similar acts. In New York, the standard for
conduct warranting an award of punitive damages has

been variously described but, essentially, it is conduct

having a high degree of moral culpability which
manifests a conscious disregard of the rights of others or
conduct so reckless as to amount to such disregard. Such

conduct need not be intentionally harmful but may
consist of actions which constitute wilful or wanton

negligence or recklessness. Punitive damages are

appropriate where the defendant acted with actual malice

involving an intentional wrongdoing or where such

conduct amounted to a wanton, willful or reckless

disregard of the plaintiffs' rights.

Cívíl Procedure > Renrcdies > Døntages > Punitive
Danrcges

Torts > Damøges > Puttítíve Dannges > Condttct
Supporlíng Awards

[HN36] The recklessness that will give rise to punitive
damages under New York law must be close to

criminality. Such recklessness may be found where the



defendant is aware of and consciously disregards a

substantial and unjustifiable risk that such result will
occur or that such circumstance exists. The court focuses

on the nature and degree of the risk and asks whether

disregard thereof constitutes a gross deviation from the

standard of conduct that a reasonable person would
observe in the situation.

Civil Procedure > Remedies > Dantages > Punitive
Danmges
Torts > Damages > Punilìve Damages > Conduct
Supporting Awards

[HN37] A punitive damages award cannot be sustained

under New York law unless the very high threshold of
moral culpability is satisfied, because punitive damages

are a social exemplary remedy, not a private
compensatory remedy. Accordingly, to warrant imposing
punitive damages, the reckless conduct at issue must be

sufficiently blameworthy that punishing it advances a
strong public policy of the State. To analyze the

egregiousness of a tortfeasor's conduct, and the

corresponding need for deterrence, courts must take into
account the importance of the underlying right or public
policy jeopardized by the tortfeasor's conduct. The more

important the right at issue, the greater the need to deter

its violation.
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SUsAN L. Cenuey [*5] , Circuit Judge:

Exxon Mobil Corporation, Exxon Mobil Oil
Corporation, and Mobil Corporation (collectively,

"Exxon") appeal from an amended judgment entered in

favor of the City of New York, the New York City Water
Board, and the New York City Municipal Vy'ater Finance

Authority (collectively, "the City") on September 17,

2010, in the United States District Court for the Southern

District of New York (Shira A. Scheindlin, Judge),
following an eleven-week jury trial and post-trial



proceedings. The case was selected to serve as a

bellwether trial in certain long-running multidistrict
litigation, consolidated in the District Court, that
concerns contamination of groundwater by the organic
chemical compound methyl tert¡ary butyl ether
("MTB¡"¡.1

I The path of this litigation is charted in a

number of District Court opinions, as well as one
opinion of our own Court. See In re MTBE Prods,
Liab. Litig ., 175 F . Supp. 2d 593 (S.D N .Y. 2001 )
(MTBE l): In re MTBE Prods. Liob. Litig.,379 F.
Supp.2d 348 (S.DN.Y. 2005) (MTBE ll); In re
MTBE Prods. Liab. Litig., 457 F. Supp. 2d 324
(5.DN.Y.2006) (MTBE lll); In re MTBE Prods.
Liab. Litig., 458 F. Supp.2d 149 (5.DN.Y.2006)
(MTBE lY); In re MTBE Prods. Liab. Litig.,488
F.3d 112 (2d Cir.2007) [*6] (MTBE Y); In re
MTBE Prods. Liab. Litig.,2007 U.S. Dist. LEXIS
40484,2007 WL I60l49l (S.DN.Y. June 4,2007)
(MTBE Yl); In re MTBE Prods. Liab. Litig.,644
F. Supp. 2d 3 I 0 (S.D N .Y. 2009) (MTBE VII); /n
re MTBE Prods. Liab. Litig.,643 F. Supp.2d 482
(5.DN.Y.2009) (MTBE VIII); /n re MTBE Prods.
Liab. Litig., 2009 u.s. Dist. LEXIS 78081,2009
WL 2634749 (S.D.N.Y. Aug. 25, 2009) (MTBE
lX); In re MTBE Prods. Liab. Litig.,2009 U.S.

Dist. LEXIS 96469,2009 WL 3347214 (S.DN.Y.

Oct. 19, 2009) (MTBE X); In re MTBE Prods.
Liab. Litig., 2010 u.s. Dist. LEXIS 34471,2010
wL 1328249 (S.DN.Y. Apr.5,2010) (MTBEXI);
In re MTBE Prods. Liab. Litig., 739 F. Supp.2d
s76 (S.D N.Y. 20 r 0) (MTBE Xr).

As described in greater detail below, this extended
litigation arose from the intensive use of MTBE as a

gasoline additive by Exxon and other gasoline companies
in the New York area from the 1980s through the first
half of the 2000s, when a state ban on MTBE brought the
era to an end. Treatment with MTBE increased the
oxygen content of gasoline and mitigated harm to air
quality caused by automobile emissions, thereby
furthering the goals of the Clean Air Act, 42 U.S.C. SS

7401-767|q, as amended from time to time. Because of
spillage and leakage from gasoline stored in underground
tanks, however, MTBE¡reated gasoline [*7] was

released into the ground, contaminating groundwater
supplies. MTBE causes water to assume a foul smell and

taste, and has been identified as an animal carcinogen and

a possible human carcinogen. In 1990, Congress
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identified MTBE as one of several additives that gasoline

suppliers might use to satisfy new federal oxygenate
requirements set forth in amendments to the Clean Air
Act, calling for the creation of a "reformulated gasoline"
program. In 2005, however, Congress ended that

Program.

In this suit, the City sought to recover from Exxon
for harm caused by the company's introduction of
gasoline containing MTBE into a system of water wells
in Queens known as the Station Six Wells. Although not
currently operative, the City alleged that the Station Six
Wells are a significant component of its overall plan to
deliver potable water to its residents without interruption
over many years to come. Without significant treatment

of the water drawn by those wells, the City would be

unable to rely on their eventual use, and it alleged that
this inability constituted a serious and compensable harm
under various State tort law and other legal theories.

Because of the matter's complexity, the [*8] trial
proceeded in several phases. Phase I of the trial addressed

whether the City established that it intends in good faith
to use the Station Six Wells as a source of drinking water
in the future. The jury answered that question in the

affirmative. In Phase II, the jury was asked whether
MTBE will be in the Station Six Wells when those wells
begin operating, and at what peak level MTBE will be

found. Again answering in the affirmative, the jury
concluded that the concentration of MTBE wiìl peak at

l0 parts per billion ("ppb") in2033.

Phase III addressed questions of liability and

damages. In Phase III, the jury found Exxon liable to the

City under New York law for negligence, trespass, public
nuisance, and failure-to-warn; the jury found that Exxon
was not liable, however, on the City's design-defect and

private nuisance claims. The jury then calculated a gross

compensatory award reflecting its assessment of the

damage to the wells caused by MTBE contamination
generally. It offset this award by amounts it attributed to
the damage caused by the introduction of MTBE by
companies other than Exxon and by preexisting
contamination by other chemicals. The result was the
jury's hnding -- [*9] and the court's imposition -- of a

damages award of $104.69 million, plus pre-judgment
and post-judgment interest, for the City.

After ruling that, as a matter of law, Exxon's conduct
provided an inadequate basis for assessing punitive
damages in the City's favor, the District Court did not
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permit the City to proceed with a proposed Phase IV, in
which the jury would have addressed that question. The
District Court then entered judgment on the claims
submitted to the jury pursuant to Federal Rule of Civil
Procedure 54(b),holding in abeyance any proceedings on
the City's additional claims under the Toxic Substances
Control Act, 15 U.S.C. $$ 2601-2692 (creating liability
for, inter alia, failing to inform the EPA of known risks
associated with the use of a chemical), and under N¿w
York State Navigarion l^aw g 181(5) (creating Iiability for
oil spillage).

On appeal, Exxon contends that: ( l) the City's claims
are preempted by the Clean Air Act; (2) the City has

suffered no cognizable injury; (3) the City's claims are

not ripe (or, in the alternative, are barred by the statute of
limitations); (4) the City failed to prove injury or
causation; (5) the City's claims fail as a matter of New
York [*10] law; and (6) the District Court abused its
discretion by failing to declare a mistrial as a result of
alleged juror misconduct. In its cross-appeal, the City
contends that the District Court erred by: (l) declining to
allow a punitive damages phase to proceed; and (2)
requiring the jury to offset its gross damages finding by
an amount attributable to preexisting contamination.

For the reasons that follow, we AFFIRM the
judgment of the District Court in its entirety.

I. BACKGROUND

We begin by setting forth in some detail the factual
background and providing an account ofthe district court
proceedings. \ùy'e then turn to a discussion of the key legal
issues raised by Exxon's appeal: primarily, preemption,
legal cognizability of injury, ripeness, and sufficiency of
the evidence with regard to injury and causation and as to
specific elements of each of the City's New York state

law tort claims. We next briefly address Exxon's juror
misconduct claim. Finally, we discuss the City's
arguments regarding the jury's calculation of its damages

and the District Court's denial of its claim for punitive
damages.

Unless otherwise noted, the following facts are either
undisputed or are viewed in the light [* I I ] most
favorable to the City. See Tepperwien v. Entcrgy Nuclear
Operations,lnc.,663 F.3d 556,561 n.1 (2d Cir.20l I).

A. MTBE and Its Effects
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MTBE is an organic chemical compound derived
from methanol and isobutylene. Until the mid-2000s,
MTBE was widely used in certain regions of the United
States, including in New York State, as a fuel oxygenate,
i.e., an additive that reduces harmful tailpipe emissions

by increasing the octane level in gasoline. By virtue of its
chemical properties, however, spilled MTBE spreads

easily into groundwater supplies. The Environmental
Protection Agency ("EPA") advises:

MTBE is capable of traveling through

soil rapidly, is very soluble in water . . .

and is highly resistant to biodegradation . .

. . MTBE that enters groundwater moves

at nearly the same velocity as the

groundwater itself. As a result, it often

travels farther than other gasoline

constituents, making it more likely to
impact public and private drinking water

wells. Due to its affinity for water and its
tendency to form large contamination
plumes in groundwater, and because

MTBE is highly resistant to

biodegradation and remediation, gasoline

releases with MTBE can be substantially
more difficult [*12) and costly to

remediate than gasoline releases that do
not contain MTBE.

Methyl Tertiary Butyl Ether (MTBE); Advance Notice of
Intent to Initiate Rulemaking Under the Toxic Substances

Control Act to Eliminate or Limit the Use of MTBE as a
Fuel Additive in Gasoline,65 Fed. Reg. 16094, 16097
(proposed Mar. 24,2000) (to be codified at 40 C.F.R.

Part 79).

Contamination of groundwater supplies by MTBE is

undesirable because MTBE has a "very unpleasant

turpentineJike taste and odor that at low levels of
contamination can render drinking water unacceptable for
consumption." Id. Further, although MTBE has not been

classified as a human carcinogen by either the EPA or the

National Toxicology Program, see Testimony of Sandra

Mohr ("Mohr Testimony"), Trial Transcript ("Tr.") at
3055:7; id. at 3097:5-6, some toxicological studies "show

lthat MTBE] can cause [DNA] mutations," Testimony of
Kenneth Rudo ("Rudo Testimony"), 'lr. at 3262:18-19,
which "can possibly lead to cancer," id. at 3267:22-23.

But see Mohr Testimony, Tr. at 3lO4:20-21 (testifying

that "MTBE is at best a weak mutagen and may not be
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particularly mutagenic at all").

New York law limits the concentration of
contaminants permitted [*13] in drinking water. See N.f.
Comp. Codes R. & Regs. tit. 10, $ 5-1./ (ap). lf the
concentration of a particular contaminant exceeds the

relevant "maximum contaminant level" ("MCL"), the

water may not be served to the public. See id. S 5-l .30.

From 1989 through December 23, 2003, the MCL for
MTBE was 50 ppb.2 lU.f. Comp. Codes R. & Regs. tit.
10, S 5-152 (2002). Effective as of December24,2003,
the MCL for MTBE was reduced to l0 ppb. Id. S 5-l.52
(2003).

2 New York's MCL is denominated in
micrograms per liter; this measure is equivalent to
parts per billion. See, e.g., Zane Satterfield, V/hat
Does ppm or ppb Mean?, Nat'l Envtl. Servs. Ctr.,
W. Va. Univ., at I (2004),
http://www.nesc.wvu.edu/ndwc/articles/ot
lfa04lq&.a.pdf .

Effective January 1,2004, New York State banned

the use of MTBE in gasoline. See N.Y. Agric. & Mkts.
t-aw $ 192-g (2000).

B. The Clean Air Act and the Reformulated Casoline
Program

The Clean Air Act, 42 U.S.C. çç 7401-76719, first
passed in 1955 and amended in 1965 to impose
nationwide emission standards for automobiles,
establishes a comprehensive regulatory scheme to

"protect and enhance the quality of the Nation's air
resources so as to promote the public health and welfare"

[*14] and "encourage and assist the development and

operation of regional air pollution prevention and control
programs." 42 U.S.C. S 7401(b). See generally Motor
Vehicle Mfrs. Ass'n of U.5., Inc. v. New York State Dep't
of Envtl. Conservation, 17 F.3d 521, 524-28 (2d Cir.
1994) (tracing development of Clean Air Act).

In 1990, Congress amended the Clean Air Act to
establish the Reformulated Gasoline Program ("RFG
Program"). See Pub. L. No. l0l-549, g 219, 104 Stat.
2399,2492-2500 (1990). The RFG Program mandated
the use of "reformulated gasoline" -- gasoline enhanced

with certain additives -- in metropolitan areas with
signifìcant concentrations of ambient ozone. See 42

U..t.C. $ 7545(k) (2000). Its goal was to obtain the

"greatest reduction [achievable] in emissions of ozone
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forming volatile organic compounds (during the high
ozone season) and emissions of toxic air pollutants
(during the entire year)." Id. S 7545(kX I ).

As relevant here, the RFC Program required that
reformulated gasoline consist of at least two percent

oxygen by weight. ld. S 7545(kN2XB).Refiners and

suppliers met this requirement by adding oxygenates such

as MTBE to their gasoline. The Clean Air Act did not
mandate the [*15] use of any particular oxygenate.
Rather, the EPA identified several additives, including
MTBE, that refiners and suppliers could blend into
reformulated gasoline and thereby satisfy the

requirements of the RFG Program.3 See, e.g.,40 C.F.R. $

7e.s6(eXaXii)(Ax I Xi) (2000); id. $ 80.a6ß )( 2 )( i ).

3 The additives identified by the EPA included
ethanol, MTBE, ethyl tertiary butyl ether, tertiary
amyl methyl ether, and diisopropyl ether. See,

e.g., 40 c.F.1?, $ 7956(e)Ø)(ii)(AX I )(i) (2000);
see also MTBE V, 488 F.3d I12, 126 (2d Cir.
2007).

Fifteen years later, in 2005, Congress altered its
approach and again amended the Clean Air Act -- this
time, to eliminate the oxygenate requirement for
reformulated gasoline. Energy Policy Act of 2005, g

1504, Pub. L. 109-58, I l9 Stat. 594,1076-77 (amending

42 U.S.C.S7s45).

C. The City's Water-Supply System

The City's water-supply system provides drinking
water to over eight million customers within City limits,
and to one million customers in upstate New York. Phase

III Joint Pretrial Order ("JPTO") Statement of Undisputed
Facts ll 41. The City's system relies largely upon water
that is drawn from three upland reservoir systems and

then transported [*16] into the City through a network of
aqueducts and tunnels. ld.ln 4l-43. Major components

of the City's system are aging and in need of maintenance
and repair. ld.! 44.

In the late 1980s, an intergovernmental task force
organized by the City's Mayor (the "Task Force")
assessed the City's long-term water supply needs and

proposed ways for the City to meet those needs. ld.X 26.
Among other things, the Task Force recommended that
the City investigate the feasibility of using groundwater

from the Brooklyn-Queens Aquifer System -- a thick
layer of permeable soil and rock beneath Brooklyn and
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Queens through which groundwater moves to
supplement the C¡ty's existing surface-water system. Id. lJ

27. The investigation led to a report issued in 1999,

recommending that the City use local groundwater for
"potable drinking water supply" and that the City treat the

groundwater at several regional treatment facilities, or
"well clusters." Id. fJ:J 29-30.

One of those well clusters is in Jamaica, Queens, and

is known as Station Six (the "Station Six Wells"). The
quality of the water at those wells is the subject of this

appeal. Purchased by the City in 199ó, the Station Six
Wells were formerly managed [*17] by the Jamaica
Water Supply Company. Most of the Station Six Wells
draw from the shallowest aquifer beneath Queens. Id. lfll
il, 15-16,76,93.

The City fïrst detected MTBE in the Station Six

V/ells in April 2000, when readings from untreated water

drawn from one well showed MTBE concentrations of
0.73 ppb and readings from another well showed MTBE
concentrations of 1.5 ppb. Id. lJjl 108, lll. Testing
conducted three years later, in January 2003, showed that

MTBE levels had reached 350 ppb in one of the wells.Id.
:J lOe.

At no point since acquiring them in 1996 has the

City pumped water from any of the Station Six Wells into
its drinking water distribution system. Id. fJ 79. A
treatment facility there is in the planning stages, but

construction has not begun.

D. The City's Claims

In October 2003, the City sued Exxon and

twenty-eight other petroleum companies, complaining of
injuries to its water supply from gasoline containing
MTBE. Over the following year, the City amended its
complaint to include twenty-six additional petroleum

company defendants. All defendants except Exxon settled

before trial. The City's Fourth Amended Complaint (the

"Amended Complaint"), hled March 9, 2007, governed

the [*18] claims against Exxon tried during the Station

Six bellwether trial.

In the Amended Complaint, the City sought to

recover "all costs and damages . . . that it has incurred, is
incurring, and will incur from investigating, cleaning,
detecting, monitoring, preventing, abating, containing,
removing, and remediating" the harm caused by MTBE
"to the City's groundwater rvell system as a result of
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contamination of the soil and/or the aquifer from which
these wells draw water." Am. Compl. Jf l. The City
alleged that the petroleum company defendants

"distributed, sold, manufactured, supplied, marketed, and

designed MTBE when they knew or reasonably

should have known that MTBE . . . would cause damage

to the groundwater" in and around Jamaica, Queens. Id. f
3. In particular, the City asserted that the petroleum

company defendants knew at relevant times that MTBE
was highly soluble in groundwater, see id. !l 100, that

MTBE was highly prone to spreading widely from a spill
point, see id. llf 88-89, and that underground gasoline

tanks in which reformulated gasoline was stored leaked

regularly, see id. !1J 92-9 4.

The City asserted the following ten causes of action:

o strict liability for defective [*19] design of the
gasoline, based on the "unreasonably dangerous and

foreseeable risk to groundwater" posed by MTBE, id. tl
l3l;

o strict liability for failure-to-warn, based on

defendants' "strict duty to warn against latent dangers

resulting from foreseeable uses of IMTBE] that

[d]efendants knew or should have known about," id. lJ

136;

o negligence, based on defendants' breach of their
duty "not to place into the stream of commerce a product

that was in a defective condition and . . . unreasonably

dangerous to groundwater resources," id. fJ 143;

o civil conspiracy, based on an "industry-wide
conspiracy to suppress information regarding the threat

that IMTBE] posed to groundwater resources," id.ll 150;

o public nuisance, based on "interfere[nce] with and .

. damage to a public or common resource that

endangered public property, health, safety and comfort,"
id. f l6l ;

o private nuisance, based on "contamination now

interfering with the City's rights as property owner," id. lJ

173;

o trespass, based on the "placement of . . . MTBE on

and in property owned by the City without permission or
right of entry," id.! 177;

o violation of Section 181(5) of the New York State

Navigation Law,which proscribes [*20] the "discharge



[ofl any kind or any form of petroleum, including wastes

or byproducts of petroleum," id. !l 182;

o violation of Section 349 of the New York State

General Business Inw,based on defendants' "statements
and representations that MTBE was environmentally
safe, when in fact they knew or should have known that

MTBE posed a substantial threat to groundwater

resources," id.f 188; and

o violation of the federal Toxic Substances Control
Act, /5 U.S.C. S 2614(3XB), based on defendants' failure
to inform the EPA of the risks associated with MTBE, id.

nn t96-202.

The City sought compensatory damages of $300
million and punitive damages in an amount to be

determined at trial.

E. The Trial

The City's desi gn-defect, failure-to-warn, negligence,
public nuisance, private nuisance, and trespass claims
were tried to a jury beginning in August 2009. The trial,
which lasted for approximately eleven weeks, culminated

in a jury verdict finding Exxon liable on four claims
(failure-to-warn, negligence, public nuisance, and

trespass), and acquitting Exxon of liability on two
(design-defect and private nuisance). Portions of the trial
proceedings relevant to this appeal are recounted below.

I . Phase [*21] l: Future Use of the Station Six Wells

Phase I addressed a threshold issue: because the City
was not using the Station Six Wells as a source of
drinking water at the time of trial (nor is it now), the jury
was asked to determine whether the City intended to use

those wells for that purpose in the future. The District
Court's interrogatories to the jury instructed that, to
recover on any theory, the City had to "prove[ ], by a fair
preponderance of the credible evidence, that it intends, in
good faith, to begin construction of the Station 6 facility
within the next ñfteen (15) years," and that the City
"intends, in good faith, to use the water from the Station 6

wells, within the next fifteen (15) to twenty (20) years,

either to supply drinking water to its residents or to serve

as a back-up source of drinking water if needed due to
shortages in other sources of supply (or both)." Phase I
Intenogatory Sheet.

The City's Phase I witnesses included James Roberts,
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the Deputy Commissioner of the New York City Bureau

of Water and Sewer Operations of the New York City
Department of Environmental Protection ("DEP').
Roberts testified that although the City was not then

using the Station Six [*22] \ù/ells, it had not abandoned

them. Testimony of James Roberts ("Roberts

Testimony"), Tr. at 339:3-4. To the contrary, Roberts

explained, because the wells the City acquired from the

Jamaica Water Supply Company are the "the so[e]
source of water that lies within the [C]ity's bounds that

lthe City] controls . it's a no-brainer that [the City]
would want to be able to utilize that resource when and if
necessary." Id. at 340:24 Jo 341:2. Roberts testified
further that the Commissioner of DEP had decided that a

treatment facility would be built at Station Six, id. at

358:12-18, and that the City was in the early stages of
designing the facility, id. at 357:.2-13. According to
Roberts, design and construction costs would total

approximately $250 million. ld. at 357 :16-19.

The jury also heard testimony from Kathryn Garcia,

the Assistant Commissioner for Strategic Projects at

DEP. Garcia described Station Six as "absolutely a

priority matter" for the City. Testimony of Kathryn
Garcia ("Garcia Testimony"), Tr. at 436:14. She testified
that "Station 6 has always been a decision that has been

made and to my knowledge has never been revisited,"
and that she had "never heard any conversation [x23]
about maybe we shouldn't do Station 6." Id. at

439:3-7. According to Garcia, the City had yet to
construct a treatment facility at Station Six because "[w]e
have been struggling with our capital budget in terms of
having enough money for all of our needs." Id. at

435:9-10. In 2008 and 2O09, however, the Mayor and

City Council approved budgets that included funding for
the project. ld. at 440:5-24.

William Meakin, the former Chief of Dependability
and Risk Assessment at DEP, also testified about the

impact of budget issues on Station Six. Meakin reiterated

that the City is "committed to designing and building
Station 6." Testimony of William Meakin ("Meakin

Testimony"), '1r. at 612:6-7. According to Meakin, the

City had yet to do so for only one reason: "money, the

funding." Id. at 612: 10.

The C.ity also presented the testimony of Steven

Lawitts, the Acting Commissioner of DEP. Lawitts
confirmed that he had approved the design and

construction of a treatment facility at Station Six and that
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the Mayor and the City Council had ratified that decision
by providing for a facility in the City's budget. Testimony
of Steven Lawitts ("Lawitts Testimony"), Tr. at 680:3-l l.
Lawitts agreed that l*241 'if the City had the money for
Station 6, . . . that project [would] go forward." Id. at

681:10-12; see also id. at 683:2-5 (answering "yes" to the
question, "From your perspective as [C]ommissioner, is

money the only reason Station 6 hasn't been built yet?").
When asked for his view about the importance of Station
Six, Lawitts explained that:

Station 6 will be a critical element in
ensuring our ability to continue to deliver
adequate quantities of water, because the
Station 6 project will allow us to tap an

additional source of water that we're not
currently tapping, and provide an

additional l0 million gallons per day of
treated drinking water to be able to be

distributed throughout the New York City
water system.

Id. at 681:18-24.Lawitts explained that an additional l0
million gallons of water per day "would be enough water
to supply on average about 80,000 people." Id. at

682:2-3.

At the conclusion of Phase I, the jury found that the

City had proven its good faith intent to begin construction
of the Station Six facility within the next fifteen years.

The jury also found that the City intends to use the

Station Six \ù/ells within the next fifteen to twenty years

as a back-up (rather [*25] than primary) source of
drinking water.

2. Phase II: Peak MTBE Concentration in the Station Six
Wells

In Phase II, the jury was asked whether the City had

proven "that MTBE will be in the groundwater of the

capture zone of the Station 6 wells when they begin
operat[ing]" as a back-up source of drinking water, with
"capture zone" def,rned as "the groundwater that will be

drawn into the Station 6 wells when they begin
operation." Phase II Interrogatory Sheet. It was also

asked "[a]t what peak level will MTBE be found in the

combined outflow of the Station 6 wells, and when that
will occur," with "combined outflow" defined as "the
combination of all the water from all the wells that goes

into the treatment facility." Id.
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The City's principal witness during Phase II was

David Terry, a hydrogeologist who testified about two
groundwater models he created to estimate future levels
of MTBE contamination in the Station Six tùy'ells.

According to Terry, hydrogeologists use groundwater
models "to understand the flow of groundwater and how
contaminants move through the groundwater system."
Testimony of David Terry ("Terry Testimony"), Tr. at
1890:18-20. Terry explained that, in developing a

groundwater [*26] model,

[y]ou have certain inputs that you use,

pumping rates of wells, locations of
contamination sites and inside the

computer there's information sort of like a

road network, but instead it tells about

how groundwater flows under, where the

aquifers are, which direction it's traveling,
how fast it moves. Then [it] can run a

certain set of situations we want to
investigate and get out there, such as

where the contamination will move to,
what concentration it will be, how long it
will last at a certain location.

Id. at l89l:6-14.

The first of Terry's two models was a rrgroundwater

flow model." ld. at 1893:22-1895:15. Terry used this
model, which was developed by the United States

Geological Survey and shows "where the groundwater

flows" and "how fast it moves," id. at 1893:23-24, to
predict the likely size and shape of the Station Six capture
zone, id. at 1895:21-1896:9.He did so by populating the

model with a "proposed pumping scenariorr provided by
City planners. Id. a¡ 1896:12-20. The "proposed pumping
scenario" included information about the location of
various wells at and near Station Six, their anticipated

activation dates, and the anticipated rates at which they
would pump. ld. Í*27) at 190l:.14-20. T".ry explained
that in estimating the Station Six capture zone, "[w]e
really can't look at Station 6 by itself because there are

other wells near Station 6, and when those wells pump

they affect the water flow direction at the wells near
Station 6." Id. at 1896: 16-19. His testimony also made

clear that his prediction of the size and shape of the

Station Six capture zone was based on the City's
proposed pumping scenario, which could change over
time. Id. at 1902-12; 2087 :17 -21 ; 2210:8-10.
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The second of Terry's two models was a "transport
model." Terry explained that a transport model

really rides on top of the flow model.

[The transport] model describes how
contaminants move through the
groundwater system. So the flow model is

actually describing the flow of
groundwater from place to place and the

transport model is sort of describing on
top of that how the contamination moves
through the system.

Id. at 1894:17-Z3.Terry used the transport model to make

"numerical projections" about "how high of a

concentration of MTBE will occur at Station 6 in the

future, and how long it will last." ld. a¡2O13:2-5. Like his
flow model, Terry's transport model relied upon specific
assumptions [*28] about proposed pumping scenarios

that could change over time. Id. at2013:17-21 .

Terry used his flow and transport models to perform
two different analyses. His "Analysis l" was designed to
ascertain "future peak concentrations at Station 6." Id. at

2016:.9-10. Relying on actual ground water quality
information gathered in 2004 for sample locations in the
vicinity of Station Six, Analysis I predicted that the
concentration of MTBE in the combined outflow of the

Station Six Wells would peak at 35 ppb in 2024.ld. at

2067:17 -19.

Terry's "Analysis 2" was designed to determine how
long MTBE contamination at Station Six would last if
well usage began in 2016. Id. at 1906:8-18; 2015:9-ll.
As part of this analysis, Terry identified twenty-two
known gasoline release sites in the vicinity of Station Six
and assumed different release volumes at each site. Id. at
2073:7-16;2074:6-8. Analysis 2 predicted that if no more

than 50 gallons of gasoline were released at each site,
MTBE concentration in the combined outflow of the

Station Six Wells would be undetectable. Pl. Ex. 1682.

But if 500 gallons of gasoline were released at each site,

MTBE concentration would peak at approximately 6 ppb

and last [*29] through at least 2040. ld. And if 2000
gallons of gasoline were released at each site, MTBE
concentration would peak at approximately 23 ppb and
also last through at least 2040. Pl. Ex. 14862. Terry
opined that the 2,000-gallon release scenario was

"relatively conservative,r' Terry Testimony, Tr. at

2075:19-20, but "probably the most realistic of [the]
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scenarios," id. at 2075:6-8.

Exxon had no affirmative burden to establish an

alternative measure of MTBE contamination at Station

Six, and it did not proffer a competing model. It did,
however, present the testimony of an expert who
concluded that Terry's models were "fatal[y] flaw[ed],"
Testimony of Thomas Maguire ("Maguire Testimony"),
Tr. at 2432:20-22, and that the methods Terry employed
were "scientifically [in]valid," id. at 2444:2-5.

At the conclusion of Phase II, the jury found that the

City had proven that "MTBE will be in the groundwater

of the capture zone of the Station 6 wells when they

begin operation." Phase II Interrogatory Sheet. The jury
found further that the concentration of MTBE in the

combined outflow of the Station Six Wells will peak at
l0 ppb in 2033.[d.

3. Phase III: Liability and Statute of Limitations

Phase [*30] III dealt with liability and statute of
limitations issues. As to liability, the jury was asked (l)
whether the City "is, or will be, injured by the MTBE that
will be in the combined outflow of the Station 6 wells";
(2) whether Exxon "was a cause of the City's injury" as

either a "direct spiller" of MTBE gasoline or a

"manufacturer, refiner, supplier, or seller" of MTBE
gasoline; (3) whether Exxon was liable on the City's
design-defect, failure-to-warn, trespass, private nuisance,
public nuisance, and negligence claims; and (4) what

amount of compensatory damages should be awarded to
the City. Phase III Intenogatory Sheet. As to the statute

of limitations, the jury was asked whether Exxon had

proven "that the City did not bring its claims in a timely
manner." Id.

a. Injury

The jury was instructed that, in determining whether

the City is or will be injured by MTBE contamination at

Station Six, the "question is whether the lc]ity has

proven by a fair preponderance of the credible evidence

that a reasonable water provider in the [C]ity's position
would treat the water to reduce the levels or minimize the

effects of the MTBE in the combined outflow of the

Station 6 wells in order to use [*31] that water as a

back-up source ofdrinking water." Tr. at 6604:5-10.

In support of its claim that a reasonable water
provider in its position would treat the water in the
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Station Six Wells, the City presented a number of
witnesses, including Dr. Kathleen Burns, who testified
about the toxicological characteristics of MTBE. In Dr.
Burns's opinion, MTBE "is an animal carcinogen," "a
probable human carcinogen," and "a probable human

mutagen." Testimony of Kathleen Burns ("Burns
Testimony"), Tr. at 2809: l0-22. Describing mutagenicity,
Dr. Burns advised, "It only takes one molecule . . . of
MTBE interacting with DNA[ ] to start to initiate the
sequence that will give us an abnormal reproducing cell
line and ultimately lead to cancer." Id. at 2829:12-14.

Similarly, Dr. Kenneth Rudo, a toxicologist, testified
that MTBE is both "mutagenic" and a "probable human
carcinogen." Testimony of Kenneth Rudo ("Rudo
Testimony"), Tr. at 3265:23-3266:2. As a mutagen,
MTBE can change the way human DNA is expressed. Id.
at 3266:3-18. According to Dr. Rudo, at even the lowest
levels of exposure in drinking water, MTBE can cause

mutations that lead to cancer. Id. a¡3267:21-24.

The City also presented expert [x32] testimony
about the taste and odor characteristics of MTBE. Harry
Lawless, a professor in Cornell University's food science
department, testified about his review of the scientific
literature regarding the proportion of the population that
is sensitive to the taste and smell of MTBE in drinking
water at various concentration levels. Testimony of Harry
Lawless ("Lawless Testimony"), Tr. at 2888:20-25.
Based on his review, Lawless opined that 50 percent of
the population would detect MTBE in drinking water at
14 to 15 ppb; 25 percent of the population would detect
MTBE in drinking water at 3 to 4 ppb; and l0 percent of
the population would detect MTBE in drinking water at I
to 2 ppb. Id. at 2889:18-22. Lawless also testified that "if
[he] was in a consumer products company and l0 percent

of the population noticed a change in the product, that
would be a problem." Id. at 2890:3-5.

In addition, the City called Steven Schindler,
Director of Water Quality for the City's Bureau of Vy'ater

Supply, whose responsibilities include monitoring the

City's water supply for quality issues and investigating
consumer complaints relating to water quality. Testimony
of Steven Schindler ("Schindler Testimony"), [*33] Tr.
a¡ 2927:19-22; id. at 2938:17-20. Schindler testified that
consumers "expect[ ] their water to be relatively free of
taste and odor" and that "there is a very close link
between how the water tastes and smells [and] public
confidence. " ld. at 2942: 13- 1 9. According to Schindler, if
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"10 percent of the population . detect[ed] taste and

odor in their water. that's going to undermine

ultimately the public con[fidence] in our water supply."

ld. at2943:9-13.

For its part, Exxon presented the testimony of Dr.
Sandra Mohr, who disputed Drs. Burns's and Rudo's
account of MTBE's effects on human health. Dr. Mohr
testified that neither the EPA nor the National Toxicology
Program has classified MTBE as a human carcinogen.

Mohr Testimony, Tr. at 3055:7; id. at 3097:5-6.

According to Dr. Mohr, "[t]here is no human data that
MTBE is a carcinogen, and there is very limited animal

data." Id. at 3055:14-15. Indeed, in Dr. Mohr's opinion,

"MTBE is not carcinogenic in humans." Id. at 3087: l; see

also id. at 3056:3 ("I don't think that it's a carcinogen at
all."). As for MTBE's mutagenic properties, Dr. Mohr
testified that the scientific literature shows "that MTBE is

at best a weak mutagen [*34] and may not be

particularly mutagenic at all." Id. at3104:20-21 .

b. Causation

The City advanced three theories of causation, each

of which was tied to its theories of liability. First, it
alleged that Exxon caused damage to the City as a "direct
spiller" of gasoline containing MTBE. In this vein, the

City asserted that Exxon owned or controlled
underground storage tank systems at six gasoline stations

in Queens, and that MTBE leaked from these tanks into
the groundwater. Tr. at 6605: l-8. The jury was instructed

that it should find that Exxon was a cause of the City's
injury as a "direct spiller" if the City showed by a

preponderance of the evidence that (l) "[a]t the time that

[Exxon] owned or controlled some or all of these

underground storage systems, they leaked gasoline

containing MTBE" and (2) "these leaks caused or will
cause an injury to the [C]ity's Station 6 wells." Id. at

6605:8-15. The jury was also instructed that "[a]n act or
omission is regarded as a cause of an injury if it is a

substantial factor in bringing about the injury; that is, if it
has such an effect in producing the injury that reasonable
people would regard it as a cause of the injury." Id.

Second, the City [*35] alleged that Exxon caused

damage to the Station Six water supply as a

"manufacturer, refiner, supplier, or seller" of gasoline

containing MTBE. Under this theory, Exxon could be

held liable for manufacturing, refining, supplying, or
selling MTBE-treated gasoline that leaked or spilled from
service stations not owned or controlled by Exxon. Thus,
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the jury was instructed that it should find that Exxon was

a cause of the City's injury as a "manufacturer, refiner,
supplier or seller" of MTBE gasoline if the City showed
by a preponderance ofthe evidence that Exxon's "conduct
in manufacturing, refining, supplying or selling gasoline
containing MTBE was a substantial factor in causing the

[C]ity's injury."4 ld. at 6606:2-l l. The jury was further
instructed that, "[i]n making this decision, you should
consider how much, if any, of the gasoline containing
MTBE that was delivered to the locations that are the

sources of the MTBE that injured or will injure the

Station 6 wells came from gasoline containing MTBE
that was manufactured, refined, supplied or sold by

[Exxon]." Id. at 6606: l2-17. And it was informed that, in
deciding whether Exxon's conduct was a significant
factor in bringing about [*36] the City's injury, it could

"consider as circumstantial evidence [Exxon's]
percentage share of the retail and/or supply market for
gasoline containing MTBE in Queens or [in] any other
region that titl determine[d] is relevant." Id. at

6606:17-20.

4 None of the parties have objected to this
formulation, which varied from time to time in the
district court proceedings, but which we take to
address Exxon's liability as wholesale "seller" of
MTBE-treated gasoline, as distinct from its
liability for direct spills occurring as a retail
"seller."

Third, the City alleged that Exxon could be liable as

a "contributor" to the City's injury pursuant to an

alternative theory -- known as the "commingled product
theory" or "manufacturer or refiner contribution" --
developed by the District Court for purposes of the

underlying MDL. Pursuant to this theory, which the jury
would consider only if it rejected the City's other two
theories of liability:

when a plaintiff can prove that certain
gaseous or liquid products (e.g., gasoline,

liquid propane, alcohol) of many reflrners

and manufacturers were present in a

completely commingled or blended state

at the time and place that the harm or risk
of harm occurred, [*37] and the
commingled product caused plaintiff s

injury, each refiner or manufacturer is
deemed to have caused the harm. A
defendant [can] exculpate itselfby proving
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that its product was not present at the

relevant time or in the relevant place, and

therefore could not be part of the

commingled or blended product.s

Thus, the District Court instructed that jury that it "will
find that [Exxon] contributed to the [C]ity's injury in its
capacity as a manufacturer or refiner" if the City showed
by a preponderance of the evidence that:

[] the MTBE that injured or will injure
the lcjity comes from many refiners and

manufacturers, whether because the
gasoline from any source is co-mingled at

the source and includes [Exxon] MTBE
product, or because the MTBE product in
the ground came from multiple sources[ ]

[o]ne of which is an [Exxon] source and is
now co-mingled in the groundwater; [2]
that the combined co-mingled MTBE
product of many refiners and

manufacturers injured or will injure the

[C]ity; and [3] that when the co-mingled
MTBE product injured or will injure the

lClity, it included or will include some

MTBE from gasoline containing MTBE
that was manufactured or rehned by

[Exxon].

Id. at [*38] 6607:15-6608:6.

5 MTBE VII, 644 F. Supp.2d at 314 (internal
quotation marks omitted).

c. Damages

The jury was instructed that if it found Exxon liable
on any of the City's causes of action, "then [it] must
award the [C]ity sufficient damages to compensate the

[C]ity for losses caused by [Exxon's] conduct." Tr. at
6634:20-22. This damages determination took place in
four stages. First, the jury was instructed to determine the

"sum of money that compensates [the City] for all actual
losses the [C]ity proves, by a fair preponderance of the

credible evidence, that it has sustained, or will sustain in
the future, as a result of MTBE in the Station 6 wells." Id.
at 6635:8-13. Next, in view of Exxon's contention that the
water in the Station Six capture zone was also polluted
with non-MTBE contaminants such as

perchloroethylene,e the jury was instructed to reduce the

City's damage award by any amount attributable to the



"cost of treating [the] other contaminants [at Station Six]
in isolation." Id. at 6637:l l-15. Next, the jury was
provided a list of the petroleum companies that had
settled with the City prior to trial and instructed to
"decide the percentage of the total fault borne by these

[*39] other companies as compared to [Exxon's] fault."7
Id. at 6638:l-4. Finally, the jury was asked to determine
whether "the [C]ity was negligent in its use of gasoline
containing MTBE and, if so, whether the [C]ity's
negligent conduct was a substantial factor in causing its
own injury." Id. at 6638:17-20. If the jury found that the
City's negligence was a substantial factor in causing its
own injury, then it was instructed to "apportion the fault
between the [C]ity, [Exxon], and any other companies [it
foundl liable." Id. at 6639:7-10.

6 Perchloroethylene (also known as "PCE,"
"perc," or tetrachloroethylene) is a solvent used in
the dry cleaning and textile processing industries.
rùy'hen the City purchased the Station Six Wells,
they were concaminated with PCE. Historically,
the concentration of PCE in the Station Six Wells
has exceeded the MCL for PCE, rendering the
water non-potable.
7 It appears as though, in proving the percentage
of fault attributable to the settling defendants,
Exxon relied principally on evidence of each
defendant's share of the New York gasoline
market during the relevant period.

In an effort to quantify its damages, the City called
Marnie Bell, a groundwater treatment [*401 expert who
testified about the cost of treating the MTBE at Station
Six. Bell explained that it is "standard engineering
practice to design a treatment system to treat the water to
below an MCL" because "[d]esigning a treatment system
to treat the water to just below an MCL would place a

water utility at risk for violating the MCL and possibly
delivering contaminated water to its customers."
Testimony of Marnie Bell ("Bell Testimony"), Tr. at
5881:14-18. In addition, Bell explained, New York State

"require[s] that treatment systems for the removal of
organic contamination [such as MTBE] be designed to
remove the contaminant to the lowest practical level." Id.
at 5881:19-22.

Bell identified two "proven and reliable
technologies" for removing MTBE from groundwater:
granular-activated carbon ("GAC") and air-stripping.S Id.
at 5861:5-7. She estimated that, assuming the
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concentration of MTBE at Station Six peaked at l0 ppb,
as the jury concluded during Phase II, building and
operating a CAC facility would cost approximately $250
million in 2009 dollars, id. at 5886:9-10, while building
and operating an air-stripping facility would cost
approximately $127 million in 2009 dollars, id. at
5896:5-8. [*41] According to Bell, however, "[t]here are

a number of factors that may make [air-stripping] less

desirable," including noise and the size of the necessary

equipment. ld. a¡ 6044:4 -9.

I GAC is a type of charcoal the "extreme[ ]
poro[sity]" of which "allows it to remove certain
types of contaminants from water." Id. at
5861:15-19. Air-stripping is a process that uses

blowing air to remove contaminants from water.
ld. at 5921:21-22.

In arriving at her estimates, Bell projected the costs

of a treatment facility over a forty-year timeframe
because "Terry's modeling showed MTBE
concentration sustaining at significant levels out to 2040.
And we projected those trends outwards to try and
identify the entire timeframe in which Station 6 would
need to provide MTBE treatment." Id. at 5885:16-20. In
addition, Bell testified that, although she understood
Station Six would be used as a back-up source of
drinking water (as thejury concluded during Phase I), the

"only reasonable assumption to make [in projecting the
cost of a treatment facilityl was that the facility would
need to operate continuously." Id. at 5886:21-22. As Bell
explained, "[t]he [Cjity has a number of planned repairs
on its tunnels [*42] and aqueducts. There is the potential
for a failure of that supply. And when the system needs to
operate, it needs to operate continuously for as long as it
is needed."9 Id. at 5886:22-5887:1.

9 Bell also testified that if one of the

less-contaminated wells at Station Six were taken
offline, the concentration of MTBE in the
combined outflow of the remaining wells would
reach l5 ppb. Bell Testimony,Tr. at 5860:10-20.

d. Statute of Limitations

The jury was also asked to consider Exxon's
contention that the City had failed to bring its claims
within the applicable three-year statute of limitations.l0
As to this issue, the jury was instructed that Exxon bore
the burden of showing by a preponderance of the

evidence that, at some time before October 3l , 2000, i.e.,
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more than three years before the City filed suit, (l) "there
was a sufficient level of MTBE in the capture zone of the

Station 6 wells such that if the wells were turned on, the
level of MTBE in the combined outflow of the Station 6
wells would have injured the [C]ity at that time," and (2)
'rthe [C]ity knew at that time or reasonably should have
known that there was a sufficient level of MTBE in the
capture zone of the Station 6 [*43] wells . . . to cause an

injury." Tr. at 663I:l6-6632:2.

l0 New York law imposes a three-year statute of
limitations for toxic tort actions. N.Y. C.P.L.R.
2 I 4-c(2).

In support of its contention that the City's claims
were time-barred, Exxon relied principally on the

testimony of tù/illiam Yulinsky, the Director of
Environmental Health and Safety in DEP's Bureau of
Waste Water Treatment. Yulinsky testified that, as early
as September 1999, he received a memorandum from a

City consultant who noted that, "considering that
numerous potential sources of MTBE exist within [one]
mile of Station 6, the need to treat for MTBE should be
anticipated, particularly in conjunction with the high
concentrations of PCE reported nearby." Testimony of
William Yulinsky ("Yulinsky Testimony"), Tr. at

5781:24-5782:8. Yulinsky also testified that by August
2000, the City was "looking at station modifìcations for
Station 6 to treat a variety of things," including MTBE.
Id. at 5768:l-9. Yulinsky explained, however, that in
1999 and 2000 "it was way too soon to determine what
we were going to need to treat for." ld. at 5772:6-8.

e. Phase III Jury Verdict

At the close of Phase III, the jury found that the City
"is, ¡x44, or will be injured" by the MTBE that will be in
the combined outflow of the Station Six V/ells. Phase III
Interrogatory Sheet. It also found that Exxon was a cause

of the City's injury as both a direct spiller of gasoline
containing MTBE and as a manufacturer, refiner, or seller
of such gasoline. Id. In view of these findings, it did not
consider whether Exxon could be held liable as a

"contributor" to the City's injury pursuant to a

"commingled product theory" of liability. Id. As for the
City's substantive claims, the jury found that the City had
proven Exxon's liability for failure-to-warn, trespass,
public nuisance, and negligence, but not design-defect or
private nuisance. Id.

After concluding that Exxon had failed to prove that
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the City's claims were untimely, the jury turned to the
question of damages. Id. First, the jury concluded that the

City would be fairly and reasonably compensated by an
award of $250.5 million. Id. Next, it determined that the
cost associated with reducing levels of non-MTBE
contaminants in the Station Six Wells was $70 million.
Id. Finally, it attributed 42 percent of the fault for the

City's injury to petroleum companies other than Exxon.
Id. The jury's [*45] hnal award to the City was therefore

$104.69 million.

F. Punitive Damages

As previously noted, the City also sought punitive
damages based on Exxon's allegedly reckless disregard of
the risks and dangers inherent in supplying gasoline
containing MTBE. In support of its claim for punitive
damages, the City pointed to certain evidence it had

adduced during Phase III, as well as other evidence it
proffered and intended to adduce during a

punitive-damages phase of the trial. The City's evidence
fell into six general categories.ll

ll The summary provided here is drawn from
the District Couf's discussion of the evidence
presented during Phase III and proffered for the
punitive phase, see MTBE X, 2009 U.S. Dist.
LEXIS 96469, 2009 WL 3347214, at " I -3,as well
as from the City's letter brief in support of a

punitive phase, see Letter of Victor M. Sher, Oct.
8,2009.

The first category of evidence pertained to Exxon's
knowledge of the effect of MTBE on the taste and odor
of drinking water. The City argued that its evidence
raised an inference that Exxon knew, as early as the

mid-1980s, that the presence of MTBE might render
water undrinkable. For example, Robert Scala, former
director of the Research and Environmental Health [*46]
Division at Exxon, testified that in 1984 he drafted a

paper for Exxon and the American Petroleum Institute in
which he raised concerns about the taste and odor of
MTBE and other gasoline-associated compounds, and

that others at Exxon shared his concerns. Testimony of
Robert Scala ("Scala Testimony"), Tr. at
3239:ll-3239:20. The City also pointed to an internal
memorandum prepared by Exxon employee Barbara
Mickelson in 1984, in which Mickelson concluded that

"low, non-hazardous, analytically non-detectable levels
of MTBE continue to be a source of odor and taste

complaints in affected drinking water." Pl. Ex. 272.In
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addition, the City cited a memorandum prepared by
Exxon employee Jack Spell in 1984, in which Spell
described to his Exxon supervisors a Shell Oil report
concluding that "approximately 5 parts per billion (in
water) is the lower level of detectability" for MTBE. Pl.
Ex.5506.

The second category of evidence pertained to
Exxon's knowledge of the health effects of MTBE.
Although the parties disagree about the impact of MTBE
on human health, the City presented evidence that,
construed in its favor, raised an inference that as early as

the 1980s, Exxon knew that MTBE posed [*47] porential
health risks. For example, the City cited a memorandum
Spell forwarded to his Exxon supervisors in early 1987,
which advised that "MTBE has been identified as a health
concern at the state and federal level when it is a

contaminate [sic] in either ground water or air." Pl. Ex.
5506. The City also highlighted a slideshow prepared by
Exxon in 1995, in which Exxon stated that its strategy
was to "continue to monitor data on MTBE in
groundwater" and to participate in ongoing studies of
MTBE's toxicity. Pl. Ex. 477. ln addition, rhe Ciry
introduced a 1999 Exxon study that observed, "With
uncertain human health and environmental potential
effects, public concerns about the need for control or
elimination of MTBE in gasoline has accelerated." Pl. Ex.
580.

The third category of evidence pertained to Exxon's
knowledge of the difficulties of remediating MTBE
spills. For example, in the same 1984 memorandum in
which she remarked upon MTBE'S taste and odor
characteristics, Barbara Mickelson also noted that
"MTBE, when dissolved in ground water, will migrate
farther than BTX [another petrochemical] before soil
attenuation processes stop the migration." Pl.Ex.272.ln
a memorandum prepared [*48] the following year,
Mickelson explained that "the inclusion of MTBE in
Exxon gasoline is of concern as an incremental
environmental risk" in part because "MTBE has a much
higher aqueous solubility than other soluble gasoline
components," "MTBE has a higher differential transpolt
rate than other soluble gasoline components," and

"MTBE . . . cannot be removed from solution to below
detectable levels by carbon adsorption and must be
treated by more complicated and expensive air stripping
columns." Pl.8x.292. Based on these considerations, in
the 1985 memorandum Mickelson "recommend[ed] that
from an environmental risk point of view[,] MTBE not be
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considered as an additive to Exxon gasolines on a blanket
basis throughout the United States." Id.

The fourth category ofevidence pertained to Exxon's
knowledge that its own underground storage tanks leaked
gasoline. For example, in a 1984 memorandum to his
supervisors, Jack Spell identified a series of "ethical and
environmental concerns that are not too well defined at
this point," including the "possible leakage of SS [service
stationl tanks into underground water systems of a

gasoline component that is soluble in water to a much
greater [*49] extent." Pl. Ex. 247. Similarly, Barbara
Mickelson noted in another 1984 memorandum that
Exxon had "62 ground water clean up activities
underway." Pl. Ex. 271. '|he following year, in a

memorandum in which she "reviewed the environmental
risks from retail service station underground storage

systems associated with the addition of MTBE,"
Mickelson noted that MTBE's elevated aqueous solubility
"can be a factor in instances where underground storage

tanks develop a leak which ultimately may find its way to
the underground aquifer." Pl. Ex. 283. For his part,
Robert Scala testified that he was aware by the 1980s that
Exxon had begun to replace underground storage tanks
"[p]resumably because they either leaked or had a

potential to leak." Scala Testimony, Tr. at 3229:5-8; see

af so Pl. 8x.228 (Underground Tank Failure Report 1982

Year-End Summary); Pl. Ex. 782 (Underground Tank
Program). These tank problems extended well into the

1990s. In March 1998, for example, Exxon prepared a

slide show in which it noted that "268 UST [underground
storage tank] system releases occurred between

1993-1996.'Pl. Ex. 1026. The slides reflect both Exxon's
belief that future MTBE releases were likely through

[*50] tank failure, and that the company had plans and

training in place to minimize the risk of releases.

The fifth category of evidence pertained to Exxon's
knowledge of MTBE contamination in New York. On
this score, the City offered a 1998 survey, completed by
Exxon employee Mike Meola, of MTBE contamination
levels at potable and monitor wells near 98 retail sites in
the state. Pl. Ex. 3074. The survey showed average

MTBE concentrations of 50,000 to 100000 ppb, with
peak concentrations reaching I,000,000 ppb in some

monitor wells. Id. The survey did not suggest, however,
that Exxon understood precisely how MTBE
contamination would affect groundwater located some
distance away from a leaking tank. Indeed, a 1987 Exxon
memorandum introduced by the City suggests that at that
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time Exxon theorized that MTBE's "apparent faster
migration . . . is mitigated by the rapid dilurion of the
material and its faster disappearance from a site." Pl. Ex.
2636. Nor did the City present evidence suggesting thar,
before 1998, Exxon knew that MTBE contamination in
New York State occurred at significant levels.

The final category of evidence pertained to Exxon's
candor about its knowledge regarding MTBE. The [*5 l]
City presented disputed evidence that, construed in the
City's favor, suggested Exxon hid its knowledge of
MTBE's deleterious characteristics from regulators, gas
station owners and operators, and others. For example,
when asked in deposition whether Exxon informed
independent stat.ion owners that its gasoline contained
MTBE, Robert Larkins, the Exxon executive who
approved MTBE's use in the mid-1980s, responded that
Exxon "didn't uninform them." Deposition of Robert P.
Larkins, 467.'23-468104, Mar. 6, 2008 (emphasis added).
The City also offered evidence suggesting that Exxon
minimized MTBE's dangers in public statements. For
example, in 1987, the Oxygenated Fuels Association's
MTBE Committee, acting on behalf of Exxon and others,
told the EPA that "there is no evidence that MTBE poses

any significant risk of harm to health or the
environment." Pl. Ex. 5507.

At the close of Phase III of the trial, Exxon moved to
preclude the jury from considering an award of punitive
damages, arguing that the City's evidence was
insufficient as a matter of law to establish the requisite
degree of malice, recklessness, or wantonness. The
District Court granted Exxon's motion, reasoning that the
City had [*52] not shown that Exxon's conduct "created
either significant actual harm or a substantial risk of
severe harm to the Station Six wells." 12

12 See MTBE X,2009 U.S. Dist. LEXIS 96469,
2009 WL 3347214, at *8.

G. Juror Misconduct

During the jury's Phase III deliberations, the District
Court received a telephone call from Juror No. 2, who
reported that Juror No. I had "cursed," "insulted," and
threatened to "cut" her. Tr. at 6994:10-13. Juror No. 2
also reported that "[e]verybody is afraid of" Juror No. I
and "[n]obody is willing to stand up to her." Id. at

6995:l-2. The next day, Exxon moved to excuse Juror
No. I from further service, and requested that the District
Court ask the remaining jurors whether, in Juror No. l's
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absence, they felt "they [could] reach a decision based on

their own views, own conscientious views, rather than on

threats, coercion or duress." ld. at 6992:ll-22.

After observing that Juror No. I "has been a

worrisome juror for a long time" and suggesting that "she
is the juror whose voice we can hear through the doors as

being loud and being abusive," the District Court
proceeded to ask each juror individually whether he or
she felt able to deliberate without fear of duress or threat.
ld. at 6993: l-7. ¡r'53¡ After several jurors denied feeling
threatened and responded unequivocally that they could
reach their own verdicts, the District Court stated that it
had "occurred" to the court "that Juror No. 2 is very
fragile and that rather than excusing Juror No. I, it might
be Juror No. 2 has an overblown view of what's
occurring," recalling a prior occasion when Juror No. 2

had cried in court. Id. at 7007:13-24.The District Court
then questioned Juror No. 2, who stated, "I can't make my
own decision." Id. at 701 l:2.

After completing the interviews, the District Court
concluded that it was "absolutely confident that nobody
feels threatened other than Juror No.2, [who] says she no

longer feels she can reach her own verdict[,] [s]o it
strikes me that she ought to be excused." Id. at 7013:2-5.
Counsel for Exxon agreed that "if [Juror No. 2] cannot go

forward, then she needs to be excused," id. at7013:24-25,
but moved for the dismissal of Juror No. I "for
threatening [Juror No. 2] with physical violence," id. at
7014:.3-4. The District Court denied the motion,
expressing its view that the "violence"

may partly be in [Juror No. 2's] mind.
There were ten people deliberating and

nobody felt threatened [*54] at all. I
watched their demeanor. They seemed

calm. They seemed reasonable. They
really thought it was, you know, just
almost surprising that I was talking to
them. I sensed no concern on any other
juror's part.

Id. at 7014:5-10; see also id. at 7015:15-17 ("If there had

been a threat of violence, somebody else would have

reported it. Nobody did.").

At defense counsel's request, the District Court then

agreed to re-interview Juror No. 2 so that the contents of
the previous night's telephone call could be placed on the
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record. During this second interview, Juror No. 2

recounted that the previous day the other members of the
jury "said I was stupid, I can't form my own opinion
because it doesn't match the rest of them. And I feel -- I
feel that I'm not safe." ld. at7017:9-12. She also stated

that she had been "threatened to be cut" earlier in the

week, and "threatened with a fork" one to two weeks

earlier. ld. at 70 17 :17 -7 0 18:21 .

After formally dismissing Juror No. 2, the District
Court summoned the other jurors for a "talk about
civility" during which it instructed them to "[m]ake every
attempt . . . to reach a verdict, and to do so without . . .

shouting, without cursing, without any [*55] threatening,
if that has happened, and I can't know that, I wasn't
there." Id. at7020:ll-7o22:9. After the jury resumed its
deliberations, counsel for Exxon moved for a mistrial
"based on the further developing facts that in fact there
wasn't a threat of violence but an actual instrument was

used in the jury room, at least in the mind of [Juror No.
2j." Id. at 7022:14-17. The District Court denied the
motion. Defense counsel then observed that the court had

never asked Juror No. I if she had in fact threatened
violence, to which the District Court responded, "That's
true. [Juror No. l] is going to deny that. People usually
don't admit to crimes." ld. a¡7023:2-3.

H. Post-Trial Motions

Following the conclusion of Phase III, Exxon moved
for judgment as a matter of law and in the alternative for
a new trial or remittitur. The District Court denied the

motion.l3 As relevant here, the District Court held that
the City's claims were not preempted and were ripe for
adjudication; that the City's claimed injury was legally
cognizable; that the jury's verdicts as to injury and

damages were supported by sufficient evidence; that it
was not unreasonable for the jury to reject Exxon's statute
of [*56] Iimitations defense; and that the incident of
alleged juror misconduct did not warrant a new trial.
Exxon renews these arguments on appeal, and we turn to
them now.

l3 See MTBE XII, 739 F. Supp. 2d at 6l 4.

II. DISCUSSION

A. Preemption

Exxon contends that, in light of the jury's verdict in
its favor with regard to the City's design-defect claim, the
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City's remaining state law tort claims conflict with and

are therefore preempted by the Reformulated Gasoline
Program established by the Clean Air Act Amendments

of I 990 (the "RFG Program" or the " 1990

Amendments"). Its argument proceeds in three main
parts. First, Exxon emphasizes that federal law required it
to add an oxygenate to its gasoline. Second, Exxon
proposes that the jury's rejection of the City's strict
liability, design-defect claim amounts to an affirmative
finding that no safer, feasible alternative to MTBE
existed as a means to comply with the RFG Program.
Finally, because adding MTBE to its gasoline was,
Exxon argues, the "safest feasible means" of complying
with the federal oxygenate requirement, the jury's $104.6
million verdict impermissibly penalized the company for
merely following federal law, and runs contrary to the

Congressional [*57] purpose and objective of the 1990

Amendments to improve air quality while remaining
sensitive to costs.

We are not persuaded. In the Clean Air Act
Amendments of 1990, Congress did not require Exxon to
use MTBE in its gasoline. The jury's rejection of the
City's design-defect claim in this litigation is not
equivalent to an affirmative finding that MTBE was the

safest feasible oxygenate -- much less that MTBE was the

only available oxygenate. But even ifExxon had no safer,
feasible alternative to MTBE as a means of complying
with the RFG Program's oxygenate requirement, the jury
did not impose liability solely because of Exxon's use of
MTBE in its gasoline. Rather, to hold Exxon liable on
every claim other than design-defect, the jury was

required to find not only that the company used MTBE,
but that it engaged in additional tortious conduct, such as

failing to exercise ordinary care in preventing and

cleaning up gasoline spills. For these reasons, and as

detailed further below, we reject Exxon's argument that
the jury's verdict conflicts with and is therefore
preempted by the Clean Air Act Amendments of 1990.

l Federal Preemption of State Law

[HNl] We review a district court's preemption

analysis [*58] de novo. N./. SMSA Ltd. P'ship v. Town

of Clarkstown,612 F.3d 97, 103 (2d Cir.20l0).

[HN2] The Suprernacy Clause of the United States

Constitution provides that federal law "shall be the
supreme Law of the Land; and the Judges in every State

shall be bound thereby, any Thing in the Constitution or
Laws of any State to the Contrary notwithstandin 9." U .5.
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Const. art. VI, cl. 2. From this constitutional principle, it
follows that "Congress has the power to preempt state
law." Arizona v. United States, 132 S. Ct. 2492, 2500,
183 L. Ed. 2d 351 (2012). In every preemption case,
accordingly, we ask whether Congress intended to
exercise this important and sensitive power: "the purpose
of Congress is the ultimate touchstone." Wyeth v. Levine,
555 U.5.555,565, 129 S. Ct. 1187, 173 L. Ed.2d 5l
(2009) (internal quotation marks omitted).

[HN3] The Supremacy Clause and our federal
system contemplate, of course, a vital underlying system
of state law, notwithstanding the periodic superposition
of federal statutory law. Thus, as the Supreme Court has

repeatedly instructed, "in all pre-emption cases we
start with the assumption that the historic police powers
of the States were not to be superseded by the Federal

Act unless that was the clear and manifest [*59] purpose
of Congress." Id. (internal quotation marks and

alterations omitted). In light of this assumption, the pany
asserting that federal law preempts state law bears the

burden of establishing preemption. See id. at 569;
Silkwood v. Kerr-McGee Corp., 464 U.S.238,255, 104

S. Ct.615,78 L. Ed.2d 443 (1984). [HN4] Imposing
state tort law liability for negligence, trespass, public
nuisance, and failure-to-warn -- as the jury did here --
falls well within the state's historic powers to protect the
health, safety, and property rights of its citizens. In this
case, therefore, the presumption that Congress did not
intend to preempt state law tort verdicts is particularly
strong. See, e.g., U.S. Smokeless Tobacco Mfg. Co. v.

City of N.Y., 708 F.3d 428, 432-3 3 (2d Cir. 20 I 3 ).

[HN5] The Supreme Court has recognized three
typical settings in which courts will find that Congress
intended to preempt state law. First, when Congress
expressly provides that a federal statute overrides state
law, courts will find state law preempted if, applying
standard tools of statutory construction, the challenged
state law falls within the scope of Congress's intent to
preempt. See, e.g., Medtronic, Inc. v. Lohr, 5 I I U .S. 470,
484, I 16 S. Ct.2240, 135 L. Ed.2d 700 (1996). Second,
when [*60] Congress legislates so comprehensively in
one area as to "occupy the field," we may infer from the

federal legislation that Congress intended to preempt
state law in that entire subject area. Crosby v, Nat'l
Foreign Trade Council, 530 U.S. 363, 372, 120 S. Ct.
2288, 147 L. Ed.2d 352 (2000) (internal quotation marks
omitted). Third, when neither of the first two categories
applies but state law directly conflicts with the structure
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and purpose of a federal statute, we may conclude that
Congress intended to preempt the state law. In the latter
case, we will find a conflict with preemptive effect only
in two circumstances: first, when "compliance with both
federal and state regulations is a physical impossibility,"
and second, when the state law "stands as an obstacle to
the accomplishment and execution of the full purposes

and objectives of Congress." Arizona, 132 S. Ct. at 2501
(internal quotation marks omitted).

The parties agree that the Clean Air Act and its 1990

Amendments contain no explicit preemption directive
expressing a Congressional intent to override state tort
law, and Exxon does not argue that Congress intended to
occupy any field relevant here.l4 Rather, Exxon relies on

the third form of preemption analysis [*61] -- conflict
preemption -- to sustain its preemption argument.
Accordingly, we address the two branches of conflict
preemption in turn.

l4 The Clean Air Act (apart from the

now-repealed 1990 Amendments) does speak to
related state law in one subsection, which
provides (with certain exceptions) that "no State
(or political subdivision thereof) may prescribe or
attempt to enforce, for purposes of motor vehicle
emission control, any control or prohibition
respecting any characteristic or component of a

fuel or fuel additive in a motor vehicle or motor
vehicle engine." 42 U.S.C. $ 75a5@Ø)(A).
Exxon does not argue that this provision has any
bearing on this case; nor do we see it as relevant
to our analysis.

2. Conflict Preemption: the Impossibility Branch

The Supreme Court has adopted various
formulations of the "impossibility" branch of conflict
preemption. In an early expression of the doctrine, the

Court endorsed a narrow view: that federal law will
preempt state law on this theory only when "compliance
with both federal and state regulations is a physical
impossibility." Florida Lime & Avocado Growers, Inc, v.

Paul,373 U.S. 132, 142-43,8-1S. Cf. 1210, 10 L. Ed.2d
248 (1963). In recent years, the Court has applied a l*621
more expansive analysis and [HN6] found "impossibility"
when "state law penalizes what federal law requires,"
Geier v. American Honda Motor Co.,529 U.5.861,873,
120 S. Ct. 1913, 146 L. Ed.2d 914 (2000), or when state

law claims "directly conflict" with federal law, American
Telephone & Telegraph Co. t,. Central Office Telephone,
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|nc.,524 U.5.214,227, I18 S. Ct. 1956, 141 L. Ed.2d
222 (1998) ("AT&T"). See generally Wyeth, 555 U.S. aî
589-90 (Thomas, J., concurring) (tracing the Court's use

of the impossibility doctrine). Even understood
expansively, "[i]mpossibility preemption is a demanding
def'ense," Wyeth, 555 U.S. at 573, and we will not easily
hnd a conflict that overcomes the presumption against
preemption.

Exxon argues that the 1990 Amendments effectively
required it to use MTBE, yet the jury's verdict in effect
prohibits the use of MTBE and consequently subjects
Exxon to requirements with which it is impossible to
comply. This argument is unavailing. State law here
neither "penalizes what federal law requires" nor
"directly conflicts" with federal law.

As an initial matter, the 1990 Amendments did not
require, either expressly or implicitly, that Exxon use

MTBE. Although the 1990 Amendments required that
gasoline in certain geographic areas contain [*63] a

minimum level of oxygen, see 42 Il.S.C. S 7545(kX2XB)
(2000), they did not prescribe a means by which
manufacturers were to comply with this requirement. The
EPA identified MTBE as one additive that could be used
to "certify" gasoline, see MTBE V, 488 F.3d at I 14,but
certification of a fuel meant only that it satisfied certain
conditions in reducing air pollution, see 42 U.S.C. $
7545(kX4XB). Neither the statute nor the regulations
required Exxon to use MTBE, rather than other
oxygenates, such as ethanol, in its gasoline.15

15 This case is therefore distinguishable from
Geier, 529 U.S. at 865, on which Exxon relies. In
Geier, the Court concluded that federal motor
vehicle safety standards preempted a tort suit
against a car manufacturer based on the car's lack
of a driver's side airbag. The federal regulation
there at issue "deliberately provided the
manufacturer with a range of choices among
different passive restraint devices." Id. at 875.
Here, the choice of oxygenate options is a means
towards improving air quality, and the existence
of the choice itself is not critical to furthering that
goal. See Williantson v. Mazda Motor of America,
Inc., l3l S. Ct. 1131, 1137, 179 L. Ed.2d 75
(201 I ) ("[U]nlike [*64] Geier, we do not believe
here that choice is a significant regulatory
objective.").

Conceding, as it must, that federal law did not
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explicitly mandate its use of MTBE, Exxon contends
that, as a practical matter, it had no choice but to use

MTBE to comply with the federal oxygenate
requirement, because MTBE was in fact the "safest,
feasible" oxygenate available to satisfy its federal
obligation. Appellants' Br. at 27.In support, it relies on
the jury's rejection of the City's design-defect claim.

a. The Import of the Jury's Finding on the City's
Design-Defect Claim

As noted above, the City's design-defect theory was

that Exxon bore strict liability for the City's damages

because of the "unreasonably dangerous and foreseeable

risk to groundwater" posed by Exxon's treatment of its
gasoline with MTBE. Am. Compl. lJ l3l. Thus, the jury
was asked the following on a special verdict form: "Has
the City proven, by a fair preponderance of the credible
evidence, that there was a safer, feasible altemative
design at the time [Exxon's] gasoline containing MTBE
was marketed?" Phase III Interrogatory Sheet. The jury
responded by checking the box labeled, "No." Id. Exxon
would have us construe this [*65] finding as an

affirmative determination that the company could not
comply with federal law without using MTBE. This
argument is flawed for two reasons.

First, Exxon commits a logical fallacy in assuming
that the jury's rejection of the City's design-defect claim
amounted to an affirmative finding that MTBE was the

safest, feasible oxygenate. To prevail on its design-defect
claim, the City bore the burden of proving, by a

preponderance of the evidence, the existence of a safer,
feasible alternative to MTBE. In rejecting the City's
claim, the jury found only that the evidence was not
suffìcient to meet the City's burden. It did not also find,
affirmatively, that MTBE was the safest feasible
oxygenate available to satisfy the federal oxygenate
requirement.l6

16 Indeed, had neither party introduced any
evidence regarding oxygenates other than MTBE,
thejury would have had no choice but to arrive at
the same verdict. Carried to its logical conclusion,
Exxon's argument implies that even in such a case

-- that is, even in the total absence of evidence
one way or the other -- a jury verdict against the
City on this count would be equivalent to an

affirmative finding that in fact there was no safer,

[*66] feasible alternative to MTBE. This cannot
be so. The jury's verdict simply does not stretch
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that far.

Second, the standard for establishing the absence of a
"safer, feasible design" and thereby defeating strict
liability in tort is different from, and less demanding than,
the standard for establishing impossibility preemption.
The District Court instructed the jury that in evaluating
the City's design-defect claim, it was to consider "the
risks, usefulness, and costs of the alternative design as

compared to the product the defendant did market." Tr. at

66ll:23-6612:2. This instruction correctly stated New
York law, which requires jurors to consider the costs of
alternative designs when assessing a products liability
claim. See, e.9., Cover v. Cohen, 6l N.Y.2d 261, 266-67,
461 N.E.2d 864, 473 N.Y.S.2d 378 (1984) (holding that
liability in a design-defect case requires a balancing of
"the product's risks against its utility and costs and

against the risks, utility and cost of the alternatives");
Inncaster Silo & Block Co. v. Northern Propane Gas

Co.,75 A.D.2d 55, 427 N.Y.S.2d 1009, 1014 (4th Dep't
1980) ("ln a design defect case the court is concerned
with the balancing of the alternative designs available
against the existing risk [*67] while taking into account
the cost of the proposed alternative.").

The standard for establishing impossibility
preemption is different. See Wyeth,555 U.S. at 573.

[HN7] The party urging preemption must do more than

show that state law precludes its use of the most
cost-effective and practical means of complying with
federal law -- it must show that federal and state laws

"directly conflict." AT&7,524 U.S. at 227.\f there was

any available alternative for complying with both federal
and state law -- even if that alternative was not the most
practical and cost-effective -- there is no impossibility
preemption. Thus, the District Court correctly held that

"[i]mpossibility does not depend on whether events in the
physical world would have made it difficult to comply
with both standards, but on whether the two standards are

expressly incompatible."l? The jury's rejection of the
City's design-defect claim, without more, does not satisfy
the impossibility standard for conflict preemption.

17 MTBE III, 457 F. Supp. 2d at 335 .

Exxon responds that it could have met the
heightened impossibility standard had the jury been
properly instructed. The company sought the following
instruction: "If you find that [*68] [Exxon] has shown,
by a preponderance of the credible evidence, that ethanol
was not a safer or feasible alternative to MTBE at the
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time that [Exxon] was deciding what oxygenate to use to
comply with the federal Clean Air Act Amendments, then

you will find that the City's defective design product

liability claim is preempted by federal law and that the

City cannot recover on that claim against [Exxon]." Supp.
App. 82. The District Court declined to give this
instruction, citing its concerns about explaining the

concept of preemption to the jury. The court also noted

that preemption was partially a legal issue, and concluded

that the design-defect interrogatory -- which asked

whether the City had proven the existence of a safer,

feasible altemative -- would resolve any relevant factual
questions.

Exxon was not entitled to its proposed instruction
because that instruction misstated the law. See PRL USA

Holdings, Inc. v. U.S. Polo Ass'n, Inc., 520 F.3d 109, I 17

(2d Cir. 2008). The proposed instruction borrowed the

"safer or feasible alternative" language from the

design-defect instruction. But, as we have explained, the

design-defect standard -- which required the jury to

balance the costs [*69] and utility of alternative designs

as they compared to MTBE - is different from the

standard for impossibility preemption.l I

l8 Exxon also argues that the District Court

"flip-flop[ped]," by initially agreeing that
preemption was a question of fact, but then

reversing course once the jury found in Exxon's
favor on the design-defect claim. Vy'e do not read

the transcript of the charging conference in this

way. Nowhere did the District Court suggest that
a jury finding of "no safer, feasible alternative"
would establish preemption. Quite the contrary:

the court was justifiably skeptical that

"feasibility" was the appropriate standard to

establish a conflict sufficient to find that state law
was preempted. Similarly, the District Court
reasonably questioned the significance (for
preemption purposes) of a jury finding that Exxon
had "no safer, feasible altemative." See Tr. at

5513:l-9 (explaining that, by asking the jury
whether the City has proven the existence of a

safer, feasible altemative, Exxon "will have at

least preserved the factual finding of this jury, for
what it is worth"); id. at 5515:9-l I ("[M]y leaning

is to have the fact issue preserved, not the legal

issue, so to speak.").

b. [*70] Considering Ethanol as a Possible Alternative to



MTBE

To meet its burden with respect to the impossibility
branch of conflict preemption, Exxon needed to
demonstrate that it could not comply with the federal
oxygenate requirement by using a compound other than

MTBE. At trial, the City argued that Exxon could have

used ethanol to comply with federal law. On appeal,
Exxon offers three reasons to support its position that it
could not have used ethanol in its gasoline: the supply of
ethanol was insufllcient; suppliers could not ship ethanol
through pipelines; and ethanol-containing gasoline could
not be mixed with other manufacturers'
MTBE-containing gasoline. Even when viewed in the

light most favorable to Exxon, however, the evidence
adduced at trial was insufficient to support these
proffered reasons for finding impossibility preemption.

First, Exxon's expert conceded that the supply of
ethanol could adjust to meet increased demand. O'Brien
Testimony, Tr. at 4467:4-13, 4484:7-10. Second, he

testified that ethanol could be transported using trains,
trucks, or barges, and that, at the time of trial, producers
were using trains to ship ethanol across the country. Id. at

4458:19-24, 4484:22-25. [*71] Another Exxon witness
testified that in early 1995, the company began using
ethanol to meet its Clean Air Act obligations at gas

stations in the Midwest; until that time, the company had

been using MTBE in that region.l9 Testimony of
Raymond McGraw ("Mccraw Testimony"), Tr. at
4799:14-23. Finally, although Exxon points to no part of
the record in which it offered evidence quantifying the

costs of using ethanol, the City introduced evidence
regarding a 1993 study performed by an industry trade
group, at the behest of the federal government, to
determine the cost of using ethanol as an oxygenate. The
study concluded that using ethanol instead of MTBE
during the relevant time period would increase the cost of
manufacturing gasoline by 6.2 cents per gallon; a similar
study by the EPA put the cost at L9 cents per gallon, and

the City's expert estimated the cost as 3.5 cents per
gallon.2O Tallett Testimony, Tr. at 4274:13-18; id. at

427 5 : | 5 -427 6:2; id. at 427 6:1 6-427 7 :3.

19 In addition, since New York banned MTBE
in 2004, Exxon has used ethanol rather than

MTBE in the state. Eizemberg Testimony, Tr. at

5624:16-5625:24.
20 The City's expert also testified that the

"national average cost of the l*721 type of
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gasoline which was supplied into the Northeast in
1995" was $l .22 per gallon. Tallett Testimony,
Tr. at 4274-

One can imagine a case in which a state law imposes
such enormous costs on a party that compliance with a

related federal mandate is effectively impossible. But this
is not such a case. At most, the evidence adduced at trial
showed that using ethanol instead of MTBE would have

increased Exxon's product.ion costs to an extent that was

far from prohibitive.2l Exxon has not shown that
economic and logistical hurdles rendered compliance
with the federal mandate by using ethanol instead of
MTBE impossible for the purposes of preemption

analYsis.22

2l The Supreme Court's recent decision in
Mutual Pharmaceutical Co. v. Bartlett, 133 S.Ct.
2466, 186 L. Ed. 2d 607 (2013), is therefore
distinguishable. In that case, the Court held that
the plaintiffs New Hampshire-law design-defect

claim against a drug manufacturer was preempted

by federal Iaws that prohibited the manufacturer
from modifying the chemical composition or
labeling of the allegedly defective drug. In so

holding, the Court rejected the notion that the

drug manufacturer could avoid the impossibility
of complying with both federal and state [*73]
law "by simply leaving the market" for the drug at

issue. Id. at 2478. In this case, by contrast, we
specifically conclude that Exxon could have used

compounds other than MTBE to oxygenate its
gasoline in compliance with federal law. Exxon
thus was not required to leave the relevant market
in order to comply with both federal and state law.
22 Of course, as we have already noted and as

we explain further in the text, Exxon incurred tort
liability not for the mere use of MTBE, but
because it engaged in additional tortious conduct,
such as failing to exercise reasonable care in
storing gasoline at service stations it owned or
controlled. The jury's verdict is not equivalent to a

state law prohibition on the use of MTBE.

3. Conflict Preemption: the Obstacle Branch

[HN8] The second branch of conflict preemption --

the obstacle analysis -- is in play when state law is

asserted to "stand[ ] as an obstacle to the accomplishment
and execution of the full purposes and objectives of
Congress." Arizona v. United States, 132 S. Ct. 2492,
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2505, I 83 L. Ed. 2d 35 1 (2012) (internal quotation marks
omitted).

Obstacle analysis -- which appears to us only an

intermediate step down the road to impossibility
preemption -- precludes state [*74] law that poses an

"actual conflict" with the overriding federal purpose and

objective. Mary Jo C. v. N.Y. State & Local Ret. Sys.,707
F.3d 144, 162 (2d Cir.20l3). Obstacle analysis has been

utilized when federal and state laws said to conflict are

products of unrelated statutory regimes. What constitutes
a "sufficient obstacle" is "a matter of judgment, to be

informed by examining the federal statute as a whole and

identifying its purpose and intended effects." Id. (internal
quotation marks omitted). As with the impossibility
branch of conflict preemption, "the purpose of Congress
is the ultimate touchstone," Wyeth, 555 U.S. at 565
(internal quotation marks omitted), and "the conflict
between state law and federal policy must be a sharp

one," Marsh v. Rosenbloom, 499 F.3d 165, 178 (2d Cir.
2007) (intemal quotation marks omitted). A showing that
the federal and state laws serve different purposes cuts
against a finding of obstacle preemption. See id. at 180

("On a fundamental level, [the federal law] and [state
lawl serve different purposes, reinforcing our conclusion
that they do not actually conflict.").

[HN9] The burden of establishing obstacle
preemption, like that of impossibility [*75] preemption,

is heavy: "[t]he mere fact of 'tension'between federal and

state law is generally not enough to establish an obstacle
supporting preemption, particularly when the state law
involves the exercise of traditional police power."
Madeira v. Affordable Hous. Found., |nc.,469 F.3d 219,
241 (2d Cir.2006). Indeed, federal law does not preempt

state law under obstacle preemption analysis unless "the
repugnance or conflict is so direct and positive that the
two acts cannot be reconciled or consistently stand

together." Id. (internal quotation marks omitted and
emphasis added).

To determine whether a state law (or tort judgment)
poses an obstacle to accomplishing a Congressional
objective, we must first ascertain those objectives as they
relate to the federal law at issue. The Supreme Court's
decision in Wyeth is instructive in this regard. In holding
that FDA approval of a prescription drug's label did not
preempt a failure-to-warn claim asserted under state law,
the Court relied in large part on the legislative history of
the relevant federal law. The Court noted, for instance,
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that Congress declined to enact an express preemption
provision for prescription drugs, although it had [*76]
enacted such a provision for medical devices in the same

statute. The Court also explained that it was appropriate
to give "some weight to an agency's views about the

impact of tort law on federal objectives when the subject
matter is technical and the relevant history and
background are complex and extensive." 555 U.S. at 576
(internal quotation marks and alteration omined).

The purpose of the 1990 Amendments was to
achieve a "significant reduction in carbon monoxide
levels." S. Rep. No. 101-228, at 3503 (1989). Exxon
agrees but asserts that "Congress made clear that
feasibility mattered," and that the 1990 Amendments

sought to reduce air pollution without imposing economic
burdens on gasoline manufacturers. Appellants' Br. at29.
Through its verdict, Exxon argues, the jury effectively
concluded that Exxon should have used ethanol rather

than MTBE.23 But ethanol was costly. By -- in effect --

mandating its use retrospectively, the State (speaking

through the jury's verdict) has imposed substantial
financial burdens on Exxon, a result that conflicts with
Congress's purpose in passing the Amendments. Ergo, the
jury's verdict under state tort law is preempted by the
1990 Amendments to [*77] the Clean Air Act.

23 The record does not appear to demonstrate
why Exxon could not have used any of the other
additives identihed in the RFG Program
Amendments, but the parties do not dispute that
ethanol was the primary available alternative to

MTBE as an oxygenate.

In support of its argument, Exxon cites two statutory
provisions reflective of Congressional concern about the

costs of complying with the Amendments. First, Exxon
emphasizes that, in the statute, Congress instructed the
EPA to take "into consideration the cost of achieving . . .

emissions reductions" when drafting regulations under

the Clean Air Act Amendments at issue in this case. 42

U.S.C. $ 7545(kXI) (2000).Immediately following this
language, however, Congress also instructed the EPA to
consider "any nonair-quality and other air-quality related

health and environmental impacts." Id. At the heart of the

City's suit is the claim that Exxon's use of MTBE caused

adverse "health and environmental impacts" on tbe City.
That Congress instructed the EPA to take into account

"nonair-quality" effects on the environment suggests a

Congressional intent to permit -- not preempt -- suits like



this one.

Second, Exxon cites a provision [*78] of the
Amendments that authorized the EPA to waive the

oxygenate requirement if the Administrator determined it
would be "technically infeasible" to manufacture gasoline
that also met the emission standard for a different
pollutant, oxides of nitrogen, or 'rNOx.¡24 42 U.S.C. S

7545(|X2XA) (2000). But, as already described, Exxon
has not shown that use of an oxygenate other than MTBE
would have been "technically infeasible" as opposed to
simply somewhat more expensive. And in any event,
Exxon offers nothing to suggest that by using the phrase

"technically infeasible," Congress really meant "more
expensive."

24 The provision to which Exxon cites reads in
full as follows:

(A) NOx emissions

The emissions of oxides of
nitrogen (NOx) from baseline
vehicles when using the

reformulated gasoline shall be no
greater than the level of such

emissions from such vehicles when
using baseline gasoline. If the
Administrator determines that
compliance with the limitation on

emissions of oxides of nitrogen
under the preceding sentence is

technically infeasible, considering
the other requirements applicable
under this subsection to such
gasoline, the Administrator may,
as appropriate to ensure

compliance [*79] with this
subparagraph, adjust (or waive
entirely), any other requirements of
this paragraph (including the

oxygen content requirement
contained in subparagraph (B)) or
any requirements applicable under
paragraph (3XA).

42 U.S.C. S 7545(k)(2XA) (2000) (emphases

added).

We also note that in 1999, the EPA concluded that a
Nevada proposal effectively banning MTBE did not
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conflict with the Clean Air Act. See EPA, Approval and
Promulgation of Implementation Plans; Nevada State
Implementation Plan Revision, Clark County, 64 Fed.
Reg.29573,29578-79 (June 2, 1999). Addirionally, in
the Energy Policy Act of 2005, Pub. L. No. 109-58, I l9
Stat. 594 (codified ar. 42 U.S.C. $ /JJ89), Congress
considered including a safe harbor provision that rvould
have immunized MTBE producers and distributors from
state tort liability, but ultimately chose not to do so. See

149 Cong. Rec. Sl52l2 (daily ed. Nov. 20, 2003)
(statement of Sen. Dianne Feinstein); l5l Cong. Rec.
H6949 (daily ed. July 28,2005) (statement of Rep. Bart
Stupak) ("I am happy that the'safe harbor'provisions for
manufacturers of MTBE that were in the House bill were
dropped."). Of course, neither of these actions necessarily
reflects the [*80] intent of Congress as a whole when it
amended the Clean Air Act in 1990. But this evidence
provides further circumstantial support for our conclusion
that Exxon has not established Congressional objectives
sufficiently at odds with state law to require that state law
be set aside under the doctrine of conflict preemption.
See Wyeth, 555 U.S. at 567, 576-77 (considering
subsequent federal legislative history, as well as the
relevant agency's views, in analyzing whether state law
was subject to conflict preemption). In sum, although
these legislative materials demonstrate that Congress was

sensitive to the magnitude of the economic burdens it
might be imposing by virtue of the Reformulated
Gasóline Program and perhaps sought to limit them, they
hardly establish that Congress had a "clear and manifest
intent" to preempt state tort judgments that might be
premised on the use of one approved oxygenate over a

slightly more expensive one. Madeira,469 F.3d at 249
(internal quotation marks omitted).

4. Tortious Conduct Beyond Mere Use of MTBE

Even were we to accept Exxon's argument that the
1990 Amendments preclude imposition of a post hoc
state law penalty based on its use of MTBE, the judgment

[*81] of the District Court would not be preempted

because the jury's verdict did not rest solely on the
company's use of MTBE in its gasoline. Rather, all of the

City's successful claims required the jury to find that
Exxon both used MTBE and committed related tortious
acts, such as failing to exercise reasonable care when
storing gasoline that contained MTBE. We agree with the

City that "Exxon could have complied with federal and

state law by using MTBE without engaging in tortious
acts." Appellees' Br. at 38.
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As we have observed, the jury considered six claims:
direct-spiller negligence, failure-to-warn, trespass, public
nuisance, private nuisance, and design-defect. Five of
these claims (all but design-defect) required the jury to
find that Exxon engaged in additional tortious conduct; as

to these claims, the mere use of MTBE would not have

caused the company to incur liability. See Tr. at

6629 : 18-20 (direcrspiller negligence); id. at 6615:18-24
(failure-to-warn); id. at 6618:7-l I (trespass); id. at

6628:5-9 (public nuisance); id. a¡ 6621:5-6 (private
nu isance).25

25 Only on the remaining claim, design-defect,
could Exxon have been held liable solely for its
use of MTBE. But the jury found [*82] that
Exxon was not liable under a design-defect
theory.

Tellingly, Exxon adopted this view earlier in the
litigation. Indeed, the company's proposed jury
instructions stated that ifthejury found that "ethanol was

not a safer or feasible alternative to MTBE," then it "will
find that the City's defective design product liability
claim is preempted by federal law and that the City
cannot recover on that claim against [Exxon]." Deferred
Joint Supp. App. at 82 (emphasis added). And Exxon
in¡tially argued to the District Court that "Congress and

EPA preempted only in the narrow area of fuel design,
while preserving participation in the federal
administrative process and state remedies against those

who spill gasoline."26 Although Exxon has since reversed
course, we think the company had it right the first time.

26 MTBE V,488 F.3d ar 135 (quoting Opp'n to
Remand 29).

For these reasons, we affirm the District Court's
determination that the claims on which the jury returned a

verdict for the City are not preempted by federal law.

B. Legal Cognizability of Injury

Exxon contends that, as a matter of law, the presence

of MTBE at levels below the MCL cannot constitute
cognizable injury. According [x83] to Exxon, because

the jury found at the conclusion of Phase II that MTBE
concentrations in the Station Six outflows will peak at l0
ppb -- a level equal to the cunent MCL -- the City has not
been injured.2T It is not entirely clear whether Exxon's
argument is that the City therefore lacks standing or that
the City therefore fails to state a claim under New York
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law. Framed either way, however, we find the argument
unPersuasrve.

27 The jury's l0 ppb finding in Phase II
informed its conclusion in Phase III that a

reasonable water provider in the City's position
would remediate the MTBE contaminat¡on at

Station Six.

[HN l0] To pursue a claim in federal court, a plaintiff
must satisfy the requirements of constitutional standing, a

principle established by the "case or controversy"
requirement of Article III of our Constitution. See Lujan
v. Deþnders of Wildlife,504 U.5.555,560, 112 S. Ct.
2130, I l9 L. Ed.2d 351 (1992). Constitutional standing
makes three demands: First, "the plaintiff must have

suffered an 'injury in fact."' Id. Second, "there must be a
causal connection between the injury and the conduct" of
which the plaintiff complains. Id. And third, "it must be

likely, as opposed to merely speculative, that the injury
will [*84] be redressed by a favorable decision." /d. ¿f
5ól (internal quotation marks omitted). These demands

"function[ ] to ensure, among other things, that the scarce

resources of the federal courts are devoted to those

disputes in which the parties have a concrete stake."
Friends of the Earth, Inc. v. Inidlaw Envtl. Servs. (TOC),

Inc., 528 U.S. 167, 191, 120 S. Ct. 693, 145 L. Ed. 2d 610
(2000).

The injury-in-fact requirement is satisfied when the

plaintiff has suffered "an invasion of a legally protected

interest, which is (a) concrete and particularized and (b)

actual or imminent, not conjectural or hypothetical."
Lujan, 504 U.S. at 5ó0 (internal footnote, citations, and

quotation marks omitted). As our prior opinions have

explained, however, "[t]he injury-in-fact necessary for
standing need not be large[;] an identifiable trifle will
suffice." LaFleur v. Whitman, 300 F.3d 256,270 (2d Cir.
2002) (inrenal quotation marks omitted).

[HNl l] Standing is "the threshold question in every
federal case." Disability Advocates, Inc. v. N.Y. Coalition

for Quality Assisted Living, Inc.,675 F.3d 149, 156 (2d

Cir. 2012) (internal quotation marks omitted). Once this
threshold is crossed, a plaintiff must still establish the

elements of its causes [*85] of action to proceed with its
case. Cf. Denney v. Deutsche Bank AG, 443 F.3d 253,

264 (2d Cir. 2006) ("[A]n injury-in-fact need not be

capable of sustaining a valid cause of action under
applicable tort law."). To prevail on most of its claims,

the City was required to show that it suffered an injury



actionable under New York law. See Akins v. Glens Falls
City Sch. Dist., 53 N.Y.2d 325, 333,424 N.E.2d 531,441
N .Y.S .2d 644 ( 198 I ) (noting that injury is an element of a

negligence claim); Copart Indus. v. Consolidated Edison
Co. of N.Y.,41 N.y.2d 564, 568-70,362 N.E.2d 968, 394
N.Y.S.2d 169 (1977) (same as to public nuisance claim);
Howard v. Poseidon Pools, Inc.,72 N.Y.2d 972,974, 530
N.E.2d 1280, 534 N.Y.S.2d 360 (1988) (same as to
failure-to-warn claim); cf. Hill v. Raziano, 63 A.D.3d
682, 880 N.Y.S.2d 173, 175 (2d Dep't 2009) (noting that
"nominal damages are presumed from a trespass even

where the property owner has suffered no actual injury").

Whether a plaintiff has standing to sue is a question
of law, and accordingly we review the District Court's
ruling de novo. Disability Advocates,675 F.3cl at 156.
Whether contamination at levels below the applicable
MCL is actionable under New York law also presents a

question of law accorded de novo review. See Ins, Co. of
N. America v. Pub. Serv. Mut. Ins. Co., 609 F.3d 122,
127 (2d Cir.20l0).

l. [*86] Standing

Before trial, the District Court concluded that the
City had standing to bring its claims even if the alleged
contamination did not exceed the MCL. The court
reasoned that, "while the MCL may serve as a convenient
guidepost in determining that a particular level of
contamination has likely caused an injury, the MCL does

not define whether an injury has occurred."28

28 MTBE IV, 458 F. Supp. 2d at 158.

We agree with the District Court that, for standing
purposes, the MCL does not define whether injury has

occurred. It strikes us as illogical to conclude that a water
provider suffers no injury-in-fact -- and therefore cannot
bring suit -- until pollution becomes "so severe that it
would be illegal to serve the water to the public."
Appellees' Br. at 54. This is especially so in view of a

New York water provider's statutory duty and

commonsense obligation to protect or remediate
groundwater before contamination reaches the applicable
MCL. See l0 N.y. Comp. Codes R. & Regs. tit. I0 ç
5-1.12(a) (requiring water suppliers to take certain
remedial actions after determining that one or more
MCLs "are or may be exceeded" or that "any deleterious
changes in raw water quality have occurred" [*87]
(emphases added)); see also id. at g 5-l .71(a) (requiring
water suppliers to exercise "due care and diligence in the
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maintenance and supervision of all sources of the public
water systems to prevent, so far as possible, their
pollution and depletion"). We decline to hold that the

MCL constitutes a bar beneath which a water provider
can never suffer injury-in-fact.

That the MCL does not define whether a water
provider has suffered injury for standing purposes is

conhrmed by the City's identification of several specihc,
deleterious effects of MTBE at below-MCl levels. For
example, the City offered testimony from a toxicologist,
who opined that "even at the lowest levels of exposure . .

. in drinking water," MTBE is a mutagen "that can cause

a mutat¡on which can possibly lead to cancer." Rudo
Testimony, Tr. at 3267:21-24. lt also offered testimony
from a taste and odor expert, who opined that "25 percent

of the population would detect [MTBE] at 3 to 4 parts per

billion, and that l0 percent of the population would detect
it down at I or 2 parts per billion." Lawless Testimony,
Tr. at 2889:20-22. And it presented testimony from the
City's Director of Water Quality, who noted that "the

[*88] public [is] accustomed to receiving water that is . . .

free of taste," and that, if it served water at MTBE levels

as low as I or 2 ppb, the City would be adversely affected

by consumer complaints from the "10 percent of the

population that can detect taste and odor in their water" at
those levels, thereby undermining public confidence in
the City's water supply. Schindler Testimony, Tr. at

2943:9-13.

Our conclusion as to the proper lens through which
to view the MCL as it relates to the question of standing

finds further support in InFleur v. Whitman, 300 F.3d
256 (2d Cir.2002), where we held that a plaintiff may

suffer injury-in-fact from air pollution that falls below
federal regulatory pollution thresholds. In LaFleur, a

private plaintiff brought suit under the Clean Air Act,
seeking review of the EPA's decision not to object to the
state's issuance of an operating permit to a facility that
converted municipal waste and sewage sludge into
ethanol and carbon dioxide. Id. at 259. The facility
operator challenged plaintifls standing on the ground that

"the ambient level of the regulated air pollutant to be

released by the facility . . . would be well below" the

applicable regulatory [*89] standards. Id. at 269. We

rejected the challenge, concluding that the plaintiff, who
worked in an adjacent shopping center and was likely to
be exposed to the facility's emissions, had sufficiently
alleged an injury-in-fact. Id. at 270.'lhis was so, we held,

"even if the ambient level of air pollution does not
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exceed" the relevant regulatory standards. Itl. at 27 I .

The standing cases cited by Exxon neither bind nor
persuade us. For example, Exxon cites City of Greenville,
Ill. v. Syngenta Crop Protection, Inc., 756 F. Supp. 2d
1001 (5.D. Ill. 2010), for the proposition that "the city's
claimed remediation costs did not establish standing
because they were unnecessary to meet the city's
statutory obligation to provide clean water." Appellants'
Br. at 44. But Exxon's gloss on City of Greenville is
inaccurate. In fact, the City of Greenville court held that

"a water provider may demonstrate an injury in fact even

if its finished water does not exceed an MCL if its use of
the water to meet its statutory obligations to the public [to
provide clean waterl becomes more costly because of a

defendant's conduct." 756 F. Supp.2d at 1007
(expressing "agree[ment]" with MTBE IV). As the City
of [*90] Greenville court aptly explained, "it seems an

extremely bad rule to require a public water supplier to
provide overly contaminated water to the public before it
can seek redress from one responsible for the

contamination." Id. Although the court later mused that it
might be difficult to establish injury where the cost to
remediate drinking water is not tied to a "specific,
imminent threat of [contamination] in excess of the

MCL," it did not establish the bar that Exxon urges us to
adopt.ld.at 1008.

Exxon's reliance on lberville Parish Waterworks
District No. 3 v. Novartis Crop Protection, Inc., 45 F.
Supp. 2d 934 (5.D. Ala. 1999), is also unavailing. In
Iberville, two public water providers sued a producer of
herbicide for contamination allegedly caused by the

herbicide's chemical component, atrazine. Id. at 936.|n
finding that the public water providers lacked
constitutional standing, the Iberville court asserted that

"[b]ecause both [water providers] are in compliance with

[the applicable] drinking water standards, it cannot be

said that either has suffered any actual invasion of a

legally protected interest." Id. at 941-42. But this
conclusion was unsupported by any discussion [*91] or
analysis, so we find it unpersuasive. Indeed, it is doubly
unpersuasive in view of the factual differences between
that case and this one. Although the plaintiffs in Iberville
sought recovery for costs associated with monitoring and

remediating atrazine contamination, the evidence showed
that a significant proportion of those costs were unrelated
to the alleged contamination. Id. at 939-42. For example,
one of the plaintiffs had installed a filtration system, not

to remove atrazine, but rather "to improve the taste and
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clarity of [the] water and, in [so] doing, to maintaln [its]
competitive edge over bottled water manufacturers." /d.
at 941. Here, by contrast, the costs incurred and projected

by the City to treat the water at Station Six are directly
related to MTBE contamination.

2. Injury As a Matter of New York Law

Of course, to recover on most of its state-law claims,
the City was required to do more than establish standing
-- it was required to show, among other things, that it
suffered actual injury as a matter of New York tort law.
See Akins,53 N.Y.2d at 333 (negligence); Copart Indus.,
41 N.y.2d at 568-70 (public nuisance); Howard, 72

N.Y.2d at 974 (failure-to-warn); cf . Hill,880 N.Y.S.2d at
174 [*92) (no injury requirement for trespass claim). To
the extent Exxon argues that New York law (as

distinguished from the doctrine of constitutional
standing) bars recovery where the alleged contamination
does not exceed the MCL, that argument, too, fails.

We agree with the District Court that, in determining
whether the City had established injury as a matter of
New York law, the relevant question for the jury was

whether "a reasonable water provider in the [C]ity's
position would treat the water to reduce the levels or
minimize the effects of the MTBE in the combined

outflow of the Station 6 wells in order to use that water as

a back-up source of drinking water." Tr. at 6604:5-10.

This standard strikes a proper balance. On the one hand,
it recognizes that "even clear, good-tasting water contains

dozens of contaminants at low levels," and therefore

demands more than de minimis contamination before a

water provider may establish injury.29 The standard
requires that plaintiffs adduce evidence demonstrating

that the contamination rose to a level requiring treatment

for various reasons pertaining both to the City's general

water supply needs and the specific water well in
question. On the other [*93] hand, it recognizes that, as

the City showed at trial, a public water provider may be

injured by contamination at levels below the applicable

MCL.

29 MTBE VI, 2007 U.S. Dist. LEXIS 40484,

2007 WL I60149l, at *6 ("On its journey through

the water cycle as rain, surface water, and

groundwater in an aquifer, water collects many

contaminants of various types: bacter¡a, parasites,

heavy metals, organic compounds (including
MTBE), inorganic compounds, and even

radioactive substances. This water is eventually
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pumped from a well to a treatment facility, where
many of these contaminants are removed or
reduced in concentration before the water is

pumped to a consumer's home.").

Several New York state-court decisions in the

lead-paint context support this conclusion by holding that
whether a plaintiff has suffered injury from
contamination at levels below an applicable regulatory
threshold is a question of fact for the jury. In
Cunningham v. Spitz,218 A.D.2d 639,630 N.Y.S.2d 341,

341 (2d Dep't 1995),for example, the court found "triable
issues offact as to whether the plaintiff. . . was injured as

a result of his exposure to lead, notwithstanding the fact
that his blood-lead level did not fall within scientifically
accepted dehnitions [*94] of lead poisoning." Likewise,
in Singer v. Morris Avenue Equities,2T Misc.3d 311,
895 N.Y.S.2d 629, 631 (N.Y. Sup. Ct. Jan. 5, 2010), the
court rejected the contention that the plaintiff had not

been injured as a matter of law where her bloodlead
level was lower than the level defined by the New York
City Health Code as constituting lead poisoning.3O See

also Peri v. City of New York, 8 Misc. 3d 369, 798
N.Y.S.2d 332, 339-40 (N.Y. Sup. Ct. Mar. 28, 2005)
(same), affd,44 A.D.3d 526, 843 N.Y.S.2d 618 (lst Dep't
2007), atfd, l1 N.Y.3d 756, 894 N.E.2d 1192, 864

N.Y.S.2d 802 (2008). Here, too, it was for the jury to

determine whether for New York law purposes the City
had been injured by MTBE contamination.

30 We reject Exxon's suggestion that

Cunningham and its progeny are no longer good

law in New York. The two cases upon which
Exxon relies for this proposition -- Santiago v.

New York City Board of Health, I A.D.3d 179,

779 N.Y.S.2d 474 (lst Dep't 2004), and Arce v.

New York City Housing Authority, 696 N.y.S.2d
67, 265 A.D.2d 281 (2d Dep't 1999) -- do not

overrule Cunningham. The Santiago court never

dealt with the merits of the claim presented there,

and instead dismissed it on res judicata grounds.

779 N.Y.S.2d at 476. And in Arce, the court set

aside a verdict where the record contained no

[*95] reliable evidence showing that plaintiffs
blood-lead level was actually elevated at all.696
N.Y.S.2d at 68-69.

The state-law injury cases to wh.ich Exxon cites do
not alter our conclusion. For example, in Cily of Moses
Inke v. United States,430 F. Supp.2d 1164 (8.D. Wash.
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2006),the court granted summary judgment to defendants

on tort claims arising out of their alleged contamination
of Moses Lake's drinking wells with the chemical

trichloroethylene. Id. at 1167. In holding that, under
\iy'ashington law, Moses Lake had not been injured, the

court observed that the contamination giving rise to suit

fell below the applicable MCL. Id. at I 185. But in Moses

Lake, the MCL served as simply one factor in the court's

analysis. The court also noted that the level of
trichloroethylene in the affected aquifers was

"imperceptible to human senses" and that Moses Lake

"continue[d] to supply drinking water via its [allegedly
affectedl wells." Id. at I184. In addition, Moses Lake

failed to adduce "any evidence of an actual existing
danger" posed by the contamination. Id. Here, by

contrast, the City presented extensive evidence showing

that a reasonable water provider in the City's position
would treat [*96] the Station Six \il/ells before using

them as a back-up water supply.

Exxon's reliance on Rhodes v. E.l. du Pont de

Nemours & Co., 636 F.3cl 88 (4th Cir.20l I ),is similarly
infrrm. In Rhodes, private plaintiffs sought recovery for
du Pont's alleged contamination of the municipal water

supply with perfluorooctanoic acid and "the resulting
presence of [the chemical] in their blood." Id. at 93.In
affirming the district court's grant of summary judgment

to du Pont on plaintiffs' negligence claim, the Fourth
Circuit held that "[t]he presence of [the chemical] in the

public water supply or in the plaintiffs' blood does not,

standing alone, establish harm or injury for purposes of
proving a negligence claim under \ù/est Virginia law." Id.
at 95. "ln such situations," according to the Fourth

Circuit, "a plaintiff also must produce evidence of a

detrimental effect to the plaintiffs' health that actually has

occurred or is reasonably certain to occur due to a present

harm." Id. Here, by contrast, the City has adduced

evidence showing the specific injuries it suffered as a

result of MTBE contamination at Station Six: that MTBE
is a probable human carcinogen, that it can be detected at

l-2 ppb by ten [*97] percent of the population, and that

even if only ten percent of the population taste it, the

confidence of the public in the water supply would be

undermined. And, based on this evidence, a jury could

easily determine that a reasonable water provider in the

City's position would treat the water in the Station Six

Vy'ells to reduce the levels or minimize the effects of
MTBE in order to use the water as a back-up source of
drinking water.
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In sum, we reject Exxon's contention that the New
York MCL for MTBE determines whether the City has

been injured either for standing purposes or for purposes

of establishing injury as a matter of New York tort law.
We decline Exxon's invitation to adopt a bright-line rule
that would prevent a water provider from either bringing
suit or prevailing at trial until its water is so contaminated
that ¡t may not be served to the public. The MCL does not
convey a license to pollute up to that threshold.

C. Ripeness and Statute of Limitations

Exxon contends that the City's claims are unripe
because "it is deeply uncertain whether the City's
usufructuary interest in Station 6 will ever suffer an

injury."3l Appellants' Br. at 34. Exxon points out that

Station Six is [*98] not currently being used, and in fact
cannot be used until the City builds a facility to treat
preexisting PCE contamination. According to Exxon, the

City's case "thus requires proof of a series of contingent
and factually .intensive predictions about the distant
future" that render the City's injury unripe for resolution.
Id. We disagree, principally because Exxon's argument

conflates the City's injury with its damages.

3l Under New York law, the City does not
actually own the water in Station Six; it simply
owns the right to use that water. See Sweet v. City
of Syracuse, 129 N.Y. 316, 335,27 N.E. 1081,29
N.8.289 (1891). This is referred to as a

"usufructuary" interest. Id.

[HNl2] "'Ripeness' is a term that has been used to
describe two overlapping threshold criteria for the

exercise of a federal court's jurisdiction." Simmonds v.
INS, 326 F.3d 351 , 356-57 (2d Cir.2003).'|he first such

requirement -- which we refer to as "constitutional
ripeness" -- is drawn from Article III limitations on
judicial power. Id. at 357; see also Reno v. Catholic
Social Servs., Inc., 509 U.S. 43, 57 n.|8, I I3 S. Ct. 2485,
125 L. Ed.2d 38 (1993). The second such requirement --
which we refer to as "prudential ripeness" -- is drawn
from prudential reasons for refusing to exercise [*99]
jurisdiction. Simmonds, 326 F.3d at 357; see also R¿no,

509 U.S. at 43 n.18. Both constitutional ripeness and

prudential ripeness "are concerned with whether a case

has been brought prematurely." Simmonds, 326 F.3d at
357.

IHNl3] The doctrine of constitutional ripeness

"prevents a federal court from entangling itself in abstract
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disagreements over matters that are premature for review
because the injury is merely speculative and may never

occur." Ross v. Bank of America, NA. (USA), 524 F.3d
217,226 (2d Cir.2008) (internal quotation marks
omitted). This aspect of the ripeness doctrine overlaps
with the stand¡ng doctrine, "most notably in the shared

requirement that the plaintiffs injury be imminent rather

than conjectural or hypothetical." Id. (internal quotation
marks and alterations omitted). In most cases, that a

plaintiff has Article III standing is enough to render its
claim constitutionally ripe. See Simmonds, 326 F.3d at
-158; rRoss, 524 F.3d at 226. Here, our determination
above that the City has satisfied the requirements of
Article III standing leads us easily to conclude that its
claims are constitutionally ripe; we therefore focus only
on prudential ripeness. Ross,524 F.3d at 226.

[HN14] The [*100] doctrine of prudential ripeness

"constitutes an important exception to the usual rule that

where jurisdiction exists a federal court must exercise it,"
and allows a court to determine "that the case will be

better decided later." Simmonds,326 F.3d ctt 357
(emphasis omitted). Prudential ripeness is "a tool that

courts may use to enhance the accuracy of their decisions

and to avoid becoming embroiled in adjudications that
may later turn out to be unnecessary." Id. In determining
whether a claim is prudentially ripe, we ask "whether [the
claiml is fit for judicial resolution" and "whether and to
what extent the parties will endure hardship if decision is
withheld." Id. at 359; see also Thomas v. Union Carbide
Agric. Prods. Co., 473 U.S. 568, 581, 105 S. Ct. 3325, 87
L. Ed.2d 409 (1985). A district court's "ripeness
determination is . . . a legal determination subject to de

novo review." Conn. v. Duncan,612 F.3d 107, I 12 (2d

Cir.20l0).

According to Exxon, the District Court effectively

"asked the jury to peer into a crystal ball and make

myriad predictions about what might or might not occur
decades from now depending on how the [City] uses a

facility that it has not yet started to build and that it might
never complete." [*l0l] Appellants' Br. at 35. The

speculative nature of the jury's task demonstrates, Exxon
says, that the claims are prudentially unripe for
adjudication. As we observed above, however, this

argument mistakenly conflates the nature of the City's
claimed damages with its injury.

The City's theory of its legal injury is that, by
contaminating the water in the Station Six Wells with



MTBE, Exxon interfered with the City's right to use that
water. Exxon's extensive discussion of the current disuse

of the Station Six Wells and the future steps required to
use them addresses the scope of the damages flowing
from the injury, not whether there is an injury at all. The
City's claims are prudentially ripe. It brought suit only
after testing showed the presence of MTBE in the Station
Six V/ells. The Amended Complaint therefore alleged a

present injury -- namely, that Station Six had already
been contaminated with MTBE. As we have explained,
whether that injury was significant enough for the City to
prevail on its claims under New York law was a question

for tbe jury.

In addition, although in bringing suit the City sought
to recover past, present, and future damages flowing from
Exxon's conduct, there is [*102] nothing unusual about

such a claim. See, e.g., Davis v. Blige,505 F.3d 90, 103
(2d Cir. 2007) ([HNls] "When [an] injury occurs, the
injured party has the right to bring suit for all of the

damages, past, present and future, caused by the

defendant's acts." (internal quotation marks omitted)).
Nor is the City's claim rendered prudentially unripe by
the possibility that its damages may prove too speculative
to support recovery.32 Whether a particular damages

model is supported by competent evidence sufficient to

render it non-speculative is analytically distinct from
whether the underlying claim is ripe for adjudication.

32 To the extent Exxon argues that the City's
claims are unripe because the City has yet to use

the Station Six Wells, we note the jury's finding in
Phase I that the City has a good faith intent to use

those wells within the next fifteen to twenty years.

Phase I Interrogatory Sheet. Exxon, which had

ample opportunity to convince the jury otherwise,
does not challenge this finding on appeal.

We also note that dismissing the City's claims as

unripe would work a "palpable and considerable
hardship." Thomas, 473 U.S. at 581 (internal quotation

marks omitted). tHNl6l Under New York law, [*103] a

plaintiff asserting a toxic-tort claim must bring su.it

within three years of discovery (or constructive
discovery) of its injury. See N.)/ C.P.L.R.2l4-c(2). ln
Jensen v. General Electric Co., 82 N .Y.2d 77 , 623 N .8.2d
547, 603 N.Y.S.2d 420 (1993), the New York Court of
Appeals held that tHNlTl the common law

"continuing-wrong" doctrine -- pursuant to which a

recurring injury is treated as "a series of invasions, each
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one giving rise to a new claim or cause of action" -- does

not reset the statute of limitations in the toxic-tort
context. Id. at 85 (internal quotation marks omitted). As
the District Court observed, "the City brings a traditional
recurring injury claim" in the sense that its injury is

continuing: MTBE is in the Station Six Wells and will be

for the foreseeable future.33 Under Jensen, the statute of
limitations began to run as to all of the City's claims
arising out of its continuing injury -- past, present, and

future -- when the City first discovered that it had been

injured. Id. at 82-83.In light of this single trigger for the

statute of limitations, dismissing the City's claims as

unripe would effectively foreclose the possibility of relief
-- a hardship and inequity of the highest order.

33 MTBE IX, 2009 U.S. Dist. LEXIS 78081,
2009 WL2634749, at *4.

Exxon [*104] responds that even if the City's claims

are ripe, they are baned by the statute of limitations
because the City first discovered that it had been injured
more than three years before bringing suit. See N.f.
C.P.L.R. 214-c(2). As we have explained, the City
contends that it was injured when the concentration of
MTBE at Station Six rose to a level at which a reasonable

water provider would have treated the water. At trial,
Exxon bore the burden of establishing that the City knew

or should have known before October 31, 2000 -- i.e.,

three years before the City filed suit -- that it had been

injured. See id.; Bano v. Union Carbide Corp.,361 F.3d
696, 709-10 (2d Cir. 2004). Ultimately, the jury rejected

Exxon's statute-oflimitations argument, concluding at

the end of Phase III that Exxon failed to prove "that the

City did not bring its claims in a timely manner." Phase

III Interrogatory Sheet. On appeal, we understand Exxon
to contend that no reasonable juror could have reached

such a conclusion.

In support of this contention, Exxon draws our
attention to two pieces of evidence which, it says,

establish that the City's suit was time-barred. The first
piece of evidence came from William [*105] Yulinsky,
Director of Environmental Health and Safety in DEP's

Bureau of Waste Water Treatment, who testified that as

early as 1999 the City recognized that because "numerous
potential sources of MTBE exist[ed] within [one] mile of
Station 6, the need to treat for MTBE should be

anticipated." Yulinsky Testimony, Tr. at

5181:17-5782: 15. But Yulinsky's testimony that the City
anticipated a future need to remediate MTBE does not
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prove that the City knew in 1999 that Station Six had

already been contaminated or that the contamination was

significant enough to justify an immediate or specific
remediation effort.

The second piece of evidence to which Exxon points

is the City's April 2000 discovery that one of the Station
Six Wells had experienced "some exposure" to MTBE.
Specifically, the City conceded that "MTBE was first
detected in raw water drawn from Well 6D on April 18,

2000 at a concentration of 1.5 [ppb]" and that "MTBE
was f,rrst detected in raw water drawn from Well 33 on

April 18,2000 at a concentration of 0.73 [ppb]." Phase III
JPTO, Statement of Undisputed Facts lIfJ 108, lll. But
Exxon has not identified sufficient evidence to establish
that, in a case such as this involving a [*106] core
municipal function and implicating an unusually

compelling public interest, a reasonable juror was

required to find that a reasonable water provider would
have treated groundwater containing MTBE at these

concentrations. We therefore conclude that a reasonable
juror could have found that Exxon failed to show that the
City learned of its injury before October 3l , 2000.

D. Sufhciency of the Evidence as to Injury and Causation

We turn now to Exxon's challenge to the sufficiency
of the evidence underlying the jury's verdict as to injury
and causation. Exxon argues that the jury's peak MTBE
frnding and its damages calculation are based on

speculation, and that the District Court erred in
permitting the jury to consider "market share evidence"
as circumstantial proof of Exxon's role in causing the

City's injury. For these reasons, according to Exxon, the

District Court should have granted its motion for
judgment as a matter of law. As discussed below, we
reject these challenges.

[HNl8] "Vy'e review a district court's denial of a

motion for judgment as a matter of law de novo."
Manganiello v. City of New York,612 F.3d 149, I6l (2d
Cir. 2010). "In so doing, we apply the same standards

that are [*107] required of the district court." Id.
(internal quotation marks and brackets omitted). A court
may grant a motion for judgment as a matter of law "only
if it can conclude that, with credibility assessments made

against the moving party and all inferences drawn against

the moving party, a reasonable juror would have been

compelled to accept the view of the moving party."34

Piesco v. Koch, 12 F.3d 332,343 (2d Cir. 1993).
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34 Exxon also moved in the District Court for a

new trial or remittur. The District Court denied

the motions, and we review its decision for abuse

of discretion. See l¿ibovitz t,. New York City
Transit Auth.,252 F.3d 179, 184 (2d Cir.200l)
(new trial); Cross v. New York City Transit Autlt.,
417 F.3d 241, 258 (2d Cir. 2005) (reminitur).

[HN19] A district court "ordinarily should not
grant a new trial unless it is convinced that the
jury has reached a seriously effoneous result or
that the verdict is a miscarriage of justice." Hygå

v. Jacobs, 961 F.2d 359, 365 (2d Cir. 1992)
(internal quotation marks omitted). As for
remittitur, tHN2Ol where, as here, the damages at

issue are awarded in connection with state law
claims, the district court is "obliged to review the

award under [state] [*108] law." Cross, 417 F.3d
at 258. Under New York law, a damages award

must be reduced if it "deviates materially from
what would be reasonable compensation.u N.Y.

C.P.L.R. S 5501(c); see also Cross, 417 F.3d at
258. As we explain in the text, we reject Exxon's

challenge to the sufficiency of the evidence

underlying the jury's verdict. For the same

reasons, we also reject Exxon's new-trial and

remittitur arguments.

l. The Jury's l0 ppb MTBE Peak Concentration Finding

The only expert witness to quantify the amount of
MTBE that will be in the Station Six outflow was

hydrogeologist David Terry, who employed multiple
analyses to do so, as described above. Using one analysis

-- Analysis I - Terry opined that MTBE concentration

would peak at 35 ppb in2O24. Using a different analysis

-- Analysis 2 -- Terry opined that, depending on spill
volume, the peak concentration could range from de

minimis levels to approximately 23 ppb, and could last

through at least 2040. For its part, the jury concluded in
Phase II that the concentration of MTBE at Station Six

will peak at l0 ppb in2033.

On appeal, Exxon challenges the jury's conclusion on

two grounds. First, it notes that, notwithstanding the

jury's Phase [*109] I hnding that the City will use

Station Six as a back-up source of drinking water, Terry
based his models on the assumption that Station Six will
operate on a continuous basis. According to Exxon, this

allegedly erroneous assumption renders Terry's models

fatally flawed and the jury's verdict without any



evidentiary basis. Second, Exxon argues that because

Terry's expert opinion and the jury's verdict differ, the

latter must have been based on impermissible
speculation.

As for Exxon's first argument, it is true that the jury
concluded during Phase I that the City would use the

water from the Station Six Wells "as a back-up source of
drinking water if needed due to shortages in other sources

of supply." It is also true that Terry's analyses assumed

that Station Six would run on a continuous basis for
twenty-four years. Terry Testimony, Tr. at 2155-:ll-25;
id. at 2212:22-2213:13. But that assumption is not
necessarily inconsistent with the jury's back-up source

finding. Indeed, several City witnesses testified that,
given the unpredictability of water emergencies and the
need to repair existing infrastructure periodically, water
providers customarily plan, as a matter of prudent
practice, [*ll0] for continuous use of back-up water
facilities. For example, Teny himself testified that it is

the "normal[ ]" practice to assume continuous use when
planning for back-up wells "because no one really knows
at the outside how they're going to use the well. They
might think it's a standby well or something and

something happens and they need to use the well, so in
that case you want to have enough treatment for that
scenario." Id. at2213:8-13. Steven Schindler, Director of
Water Quality for the City's Bureau of Water Supply,
testified that "[y]ou never know how long a backup
supply is going to be needed," especially given the City's
plans to "tak[e] components of [its] system off line for
long periods of time, meaning years." Schindler
Testimony, Tr. at 2945:7-19. And Marnie Bell, called by
the City to describe the costs of designing a treatment
facility at Station Six, testified that the "[p]lanned
replacement of tunnels, aqueducts, emergencies, [and]
failure of these facilities" required the City "to plan for
the worst case in designing and costing a treatment
plant." Bell Testimony, Tr. at 6017:16-6018:4. Given this
evidence, a rational juror could conclude that Terry's
analyses [* I I I ] were probative of peak-MTBE
concentrations at Station Six -- even though the analyses

assumed a continuous-pumping scenario.35

35 For the same reason, we reject Exxon's
contention that the City's proof of its damages

was somehow faulty because, in calculating the

cost of a treatment facility, Bell assumed that
Station Six would operate continuously. The jury
was entitled to credit Bell's testimony that in
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designing and building such a facility, a prudent

water provider would assume continuous use,

even if Station Six is to serve as a back-up source

of drinking water. Bell Testimony, Tr. at

6017: 16-601 8:4. Further, the jury's measure of
damages -- $250.5 million, before the oflìets for
proportional liability for other tortfeasors and

damage attributable to preexisting contamination
-- was consistent with the City's evidence that the

net present value of maintaining and operating a

treatment system at Station Six to remove MTBE
present at l0 ppb was approximately $250
million. See, e.g., id. at 5886:9-10 ("For the l0
ppb [scenario], the total cost would be

approximately $250 million."). The District Court
therefore did not abuse its discretion in denying
Exxon's motion for a new trial on [* I l2]
damages or, in the alternative, remittitur.

Exxon's second argument is that the jury's
peak-MTBE verdict was "irrational," and must be set

aside, because it did not mirror Terry's peak-MTBE
prediction. Appellants' Br. at 55. We disagree. [HN2l]
The role ofan expert is not to displace thejury but rather

to "provid[e] the groundwork . . . to enable the jury to
make its own informed determination." United States v.

Duncan, 42 F3d 97, 101 (2d Cir. 1994). Accordìngly,
the jury is "free to accept or reject experl testimony, and

[is] free to draw [its] own conclusion." Berger v. Iron
Workers Reinforced Rodmen, Lacal 201, 170 F.3d I I I I,
I 121, 335 U.S. App. D.C. 179 (D.C. Cir. 1999); see also

Schroeder v. The Tug Montauk, 358 F.2d 485, 488 (2d

Cir. 1966) ("[I]t was within the province of the [trier of
factl to weigh [conflicting expert evidence] and accept or
reject the whole or a part of each [expert's] testimony.").
And we have consistently held that expert testimony that

"usurps . . . the role of the jury in applying [the] law to
the facts before it" by "undefak[ing] to tell the jury what

result to reach" or "attempt[ing] to substitute the expert's
judgment for the jury's" is inadmissible. Nimely v. City of
New York,4l4 Fsd 381, 397 (2d Cir.2005) î*ll3l
(internal quotation marks and alteration om.itted).

As an initial matter, we note, as did the District
Court, that the jury's peak-MTBE finding fell within the

range of possible outcomes predicted by Terry's analyses.

Terry testified that because he lacked perfect information
about the amount of gasoline spilled in the vicinity of
Station Six, he based his analyses on a range of variables.

For example, in Analysis I, Terry predicted future MTBE
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concentrat¡ons using groundwater quality information
taken in 2004 for sample locations near Station Six. And
in Analysis 2, he predicted future MTBE concentrations

and the duration of such concentrations by identifying
known spill sites and assuming spill volumes of 50

gallons, 500 gallons, and 2000 gallons. Analysis I

suggested peak MTBE concentrations of 35 ppb, while
Analysis 2 suggested peak MTBE concentrations ranging
from de minimis levels (assuming spill volumes of 50

gallons) to approximately 23 ppb (assuming spill
volumes of 2000 gallons).36 The jury's finding that the

concentration of MTBE at Station Six would peak at l0
ppb falls squarely within Terry's range. This strikes us as

highly persuasive evidence that the jury's finding [*l l4]
was not irrational. Cf. Robínson v. Shapiro, 646 F.2d
734,744 (2d Cir. /98/) (upholding damage award greater

than figure calculated by plaintiffs expert).

36 Although Teny explained that the principal
pulpose of Analysis 2 was to estimate "how long
the MTBE concentrations will be present lat
Station Sixl in the future," Terry Testimony, Tr. at

2015:14-15, nothing in his testimony suggests that

he meant for the jury to disregard Analysis 2's

peak-MTBE figures.

Further, Terry's models only predicted future MTBE
concentrations at Station Six. These predictions were

based on a set of assumptions about a number of factors,

including spill volume, timing, and the uses to which
Station Six would be put. The jury evidently accepted

some of Terry's assumptions and rejected others, which it
was entitled to do. Exxon's contrary argument would
threaten to "denigrate[ ] the historic and practical abilities
of the jury," Medcom Holding Co. v. Baxter Travenol
Laboratories, Inc., 106 F.3d 1388, 1398 (7th Cir. 1997),

by forcing upon it a binary choice: either accept Terry's
testimony in whole or reject it in whole. This is not the

law. See Berger, 170 F.3d at 1121; Schroeder, 358 F.2d
at 488.

For these [*ll5] reasons, we reject Exxon's
contention that the jury's peak MTBE finding was based

on impermissible speculation.

2. The Jury's Consideration of Market Share Evidence

According to Exxon, the jury's Phase III verdict as to
Exxon's liability as a manufacturer, refiner, supplier, or
seller of gasoline containing MTBE must also be reversed

because .it was impermissibly based on a market-share
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theory of liability.3T

37 As explained above, the jury ultimately
considered two theories of causation. Under the

f,rrst theory -- which the District Court called

"direct spiller causation" -- the jury was asked to

consider whether Exxon-owned underground

storage tanks located in the vicinity of Station Six
leaked gasoline containing MTBE and, if so,

whether these leaks injured the City. Under the

second theory -- which the District Court called

"manufacturer, refiner, supplier, or seller

causation" -- the jury was asked to consider

whether MTBE from gasoline that was

manufactured, refined, supplied, or sold by Exxon

was a cause of the City's injury. The jury found
that the City had proven by a fair preponderance

of the evidence that Exxon was a cause of the

City's injury as a direct spiller and as a

manufacturer, [*ll6] refiner, supplier, or seller.

Phase III Interrogatory Sheet.

tHN22l "Market share liability provides an exception

to the general rule that in common-law negligence

actions, a plaintiff must prove that the defendant's

conduct was a cause-in-fact of the injury." Hatnilton v.

Beretta U.SA. Corp., 96 N.Y.2d 222, 240, 750 N.E.2d
1055,727 N.Y.S.2d 7 (2001). Where the theory of proof
called market-share liability is permitted, a defendant

may be held liable absent any showing that it caused or
contributed to the plaintiffs injury; instead, a defendant

may be presumed liable to the extent of its share of the

relevant product market. Hymowitz v. Eli Lilly & Co.,73
N.y.2d 487, 5t I-t2,539 N.E.2d 1069,541 N.Y.S.2d 941

( rese).

According to Exxon, the District Court permitted the

imposition of market-share liability in contravention of
New York law when it instructed the jury that in

evaluating whether Exxon's conduct in manufacturing,
refining, supplying or selling gasoline containing MTBE
was a substantial factor in causing the City's injury, the

jury could "consider as circumstantial evidence [Exxon's]
percentage share of the retail and/or supply market for
gasoline containing MTBE in Queens or [in] any other

region that you determine is relevant." Tr. at 6606:.17-20.

[*l 17] We disagree with Exxon and conclude that the

instruction appropriately applied New York law. The

District Court did not impose market-share liability upon

Exxon; it simply permitted the jury to draw upon
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market-share data as one piece of circumstantial evidence
that Exxon caused the City's injury.

As an initial matter, we note that the City did not rely
on a market-share theory of liability. To the contrary, it
identihed the "exact defendant whose product injured" it
-- Exxon. Cf. Hyntowitz, 73 N.Y.2d at 504 (allowing
recovery notwithstanding plaintiffs' inability to identify
the manufacturer of injurious product). Indeed, as

explained below, the City adduced testimony establishing
that Exxon gasoline found its way into every
underground storage tank in Queens during the relevant
period. This is a case in which a defendant faces Iiability
because of evidence linking its own product to the

plaintiffs injury.

[HN23] Under New York law, an act or omission is

regarded as a legal cause of an injury "if it was a

substantial factor in bringing about the injury." Schneider
v. Diallo, 14 A.D.3d 445, 788 N.v.S.2d 366, 367 (tst
Dep't 2005). The word "substantial" means that the act or
omission "had such an effect in [*ll8] producing the

injury that reasonable people would regard it as a cause

of the injury." Rojas v. City of New York, 208 A.D.2d
416, 617 N.Y.S.2d 302, 305 (lst Dep't 1994) (internal
quotation marks omitted). In endeavoring to prove that
Exxon's conduct as a manufacturer, refìner, supplier, or
seller of gasoline was a "substantial factor" in bringing
about its injury, the City adduced three principal pieces of
evidence. First, the City presented expert testimony that,
because gasoline from different manufacturers was

commingled before distribution, Exxon gasoline "ended
up in each of the retail gas stations in Queens and in their
underground storage tanks" between 1985 and 2003.
Testimony of Bruce Burke ("Burke Testimony"), Tr. at

4103:7-10. As a result, when "there were leaks from
those tanks and MTBE gasoline came through those leaks
. . . there was some Exxon MTBE gasoline in the tanks

[that] presumably went into the leaks." Id. at 4lO4:14-20.
Second, the City presented expert testimony that Exxon
supplied approximately twenty-five percent of the

gasoline sold in Queens between 1986 and 2003.
Testimony of Martin Tallett, Tr. at 4278:9-10; id. at

4281:.8-l l. And third, the City presented expert testimony

[xl l9] that "[]eaks happen at gas stations . . . on a fairly
routine basis." Testimony of Marcel Moreau ("Moreau
Testimony"), Tr. at I I l5: l5-16.

Viewed in context, the market share data adduced by
the City served merely as some proof that sufficient
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quantities of Exxon gasoline were delivered to gas

stations in the vicinity of Station Six to make it more

likely than not that Exxon gasoline played a substantial

role in bringing about the City's injury. Like the District
Court, we perceive a difference between employing
market-share data in this fãshion and imposing liability
based solely on a defendant's share of the market for a

dangerous product, absent any evidence that the

defendant's own product directly caused some of the

harm alleged. Here, the City did not use market share

data as a substitute for showing that Exxon contributed to
the contamination of Station Six. Cf. Hymowitz, 73

N.Y.2d at 504.Instead, it used such data to help quantify
the scope of that contribution.3S

38 For its part, Exxon appears to have relied on

market share evidence to prove the percentage of
fault attr¡butable to other tortfeasors.

The cases upon which Exxon relies aÍe
distinguishable. ln Tidler v. Eli Lilly & Co., 851 F.2d
418, 271 U.S. App. D.C. 163 (D.C. Cir. 1988), [*l20l
the D.C. Circuit declined to allow plaintiffs to employ a

market-share theory of liability in connection with their
state-law claims for DES exposure where the relevant

state courts had not squarely addressed the availability of
market-share liability. Id. at 425.ln City of St. Louis v.

Benjamin Moore & Co., 226 S.W.3d ll0, I15-16 (Mo.
2007), the Supreme Court of Missouri held that, under

Missouri law, a plaintiff may not employ a market-share

theory of liability in lieu of identifying the precise

defendant whose product injured it. And in Martinez v.

Skirmish, U.SA., Inc., No. 07-5003, 2009 U.S. Dist.
LEXIS 43837, 2009 WL 1437624 (8.D. Pa. May 21,

2009), the coufi reached a sim.ilar result under

Pennsylvania law . 2009 U .5. Dist. LEXIS 43837 , IWLJ at
*4. Neither Tidler, City of St. Louis, nor Martinez deal

with the different question presented here: whether

market-share data can serve as part of the mosaic of
circumstant.ial evidence that helps the jury determine the

scope of the defendant's contribution to the plaintiffs
lnJury.

Under the c.ircumstances of this case, we find that the

District Court's instruction was not improper. We also

find that, based on the evidence described above, a

reasonable jury could conclude that Exxon's conduct

[*l2l] as a manufacturer, ref,rner, supplier, or seller of
gasoline containing MTBE was indeed a substantial

factor in bringing about the City's injury.39
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39 We need not address Exxon's challenge to
what it describes as the District Court's "novel
'commingled product'alternative liability theory."
Appellants' Br. at 6l. That independent,
alternative theory dispensed with the

substantial-factor requirement and would have

permitted the City to establish causation based on

evidence that Exxon manufactured or reflrned any
amount of commingled MTBE gasoline

contaminating Station Six. See, e.g., MTBE XIl,
739 F. Supp.2d at 608-09; MTBE VII,644 F.
Supp.2d at 314-15, 318-19; MTBE II, 379 F.
Supp. 2d at 377-79. Because the jury never
rendered a verdict on the commingled product
theory, it is not at issue here.

E. New York Law Claims

Exxon contends that even if we reject its arguments

as to preemption, legal cognizability, and ripeness, and its
challenge to the sufficiency of the evidence of injury and

causation, the judgment below must be reversed because

the jury's verdicts as to the City's claims of negligence,
trespass, nuisance, and failure-to-warn are unsupported
by the evidence. We disagree and f*122) conclude that,
viewed in the light most favorable to the City, the
evidence supported the jury's verdict. See Chin v. Porl
Auth. of N.Y. & NJ.,685 F.3d 135, 150-51 (2d Cir.
2012) (lHNz4l "In reviewing the sufficiency of the

evidence in support of a jury's verdict, we examine the
evidence in the light most favorable to the party in whose
favor the jury decided, drawing all reasonable inferences
in the winning party's favor." (internal quotation marks

omitted)).

l Negligence

[HN25] To prevail on a negligence claim under New
York law, a plaintiff must show "[] a duty on the part of
the defendant; 12) a breach of that duty by conduct
involving an unreasonable risk of harm; [3] damages

suffered by the plaintiff; and [4] causation, both in fact
and proximate, between the breach and the plaintiffs
harm." McCartlry v. Olin Corp., 119 F.3d 148, 161 (2d
Cir. 1997) (internal quotation marks and citations
omitted).

At trial, the City argued that Exxon was negligent as

a "direct spiller" of gasoline containing MTBE because

Exxon failed to ensure that such gasoline was properly
stored and dispensed at service stations it owned or
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controlled. According to the City, gasoline leaked from
Exxon's underground storage [*123] tanks, causing

MTBE to enter the soil, the groundwater, and the Station

Six rùy'ells. Exxon argues that the evidence was

insufficient to show that it breached its duty of care. In
Exxon's view, the evidence showed that the technology it
used to prevent leaks and contain spills was consistent

with measures that other station owners used.

Additionally, Exxon assefs, gasoline stations inevitably
spill gasoline into the surrounding environment, even
when employees exercise great care. Because the City
failed to distinguish between negligent and non-negligent
spills, Exxon argues, the jury's verdict is unsupported by
the evidence.

Viewed in the light most favorable to the City, the
evidence supported the jury's negligence verdict. The

record provided ample evidence of gasoline spills and

leaks at Exxon-controlled stations, and the jury could
have concluded that these releases were negligent. For
example, the jury heard testimony about a series of
gasoline releases from an Exxon service station located at

I l3-21 Merrick Boulevard in Queens, within the "capture
zone" of the Station Six Wells. In 1996, an inexperienced

employee caused a gasoline leak when changing filters on

a gasoline dispenser. [*124] Three years later, one of the

station's tanks failed a "vacuum" test, meaning that the

tank was leaking and required repairs. And in 2001,

employees encountered gasoline-contaminated soil when

working on the station's piping system; upon further
exploration, they discovered six 550-gallon storage tanks

buried under the station -- tanks that were unregistered,

and that the station owner did not know existed. An
earlier test of the groundwater underneath the station

revealed an MTBE concentration of 1,500 ppb -- thirty
times the then-current MCL.

The jury also heard testimony about steps Exxon
could have taken to prevent, or at least mitigate the

damage from, these contamination incidents. Marcel
Moreau, the City's expefi on underground gasoline

storage, explained that Exxon could have implemented

"vapor monitoring," which would have permitted station

operators to detect leaks more quickly. Moreau

Testimony, Tr. at 3378:22. He also explained that Exxon

could have installed remediation systems at its stations,

which would have permitted station operators to begin

the clean-up process as soon they detected a gasoline

leak. Id. at 3379:3-10. Moreau testified that, to his

knowledge, Exxon did [*125] not implement either of
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these measures at its stations. Id. at 3380:15-17. In
addition, according to Moreau, after the 1996 leak at the

Merrick Boulevard station from an improperly-installed
filter, Exxon employees did not perform a "chemical
analys¡s or anything else to determine what was

contaminated and what was not. They just went by nose."

ld.at 1270:16-19.

The jury was entitled to credit this testimony and

conclude that the exercise of reasonable care required

Exxon to implement the measures identified by Moreau.
Contrary to Exxon's argument, these devices were not
simply a "wish list." Moreau testified that vapor detection
technology was available in the 1980s, and that, in a 1986

paper recognized by at least one petroleum trade group,
he and others warned about the dangers of MTBE and

emphasized the importance of effective leak-detection

systems. Id. at 3345:2-14. An internal Exxon
memorandum from 1984 explained that MTBE migrated
farther in groundwater than other contaminants and had

lower "odor and taste th¡esholds." Pl. Ex. 272. A
memorandum dated two years later observed that federal
and state authorities had identified MTBE as a health
concern. Pl. Ex. 5506. Evidence of [*126] Exxon's
timely knowledge of the particular dangers of MTBE,
combined with evidence about remedial measures

available as early as the 1980s, was sufficient to allow the
jury to determine that Exxon breached the standard of
ordinary care.

2. Trespass

tHN26l To prevail on a trespass claim under New
York law, a plaintiff must show an "interference with
[its] right to possession of real property either by an

unlawful act or a lawful act performed in an unlawful
manner." New York State Nat'l Org.for Women v.Terry,
886 F.2d 1339, 136l (2d Cir. 1989) (citing lvancic v.

Olmstead, 66 N.Y.2d 349, 352, 488 N.E.2d 72, 497
N.Y.S.2d 326 (1985)). "[W]hile the trespasser, to be

liable, need not intend or expect the damaging
consequence of his intrusion, he must intend the act

which amounts to or produces the unlawful invasion, and
the intrusion must at least be the immediate or inevitable
consequence of what he willfully does, or [what] he does

so negligently as to amount to willfulness." Phillips v.

Sun Oil Co., 307 N.v.328, 331, 121 N.E.2d 249 (1954).
In a trespass case involving the "underground movement

of noxious fluids," a plaintiff must show that the
defendant "had good reason to know or expect that
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subterranean and other conditions were such that [*127]
there would be passage lof the pollutant] from
defendant's to plaintifls land." Id.

Exxon asserts that the City failed to establish the first
element of trespass -- an interflerence with ¡ts water

rights. We address this assertion only briefly because it
simply repackages two arguments we have already

rejected. First, Exxon contends that an interference has

not occurred because, according to the jury, the peak

MTBE concentration in the Station Six Wells will not

exceed l0 ppb. But as already explained, [HN27] New
York courts have held that a plaintiff may suffer injury
from contamination at levels below an applicable
regulatory threshold. See Cunningham v. Spitz, 218

A.D.2d 639,630 N.Y.S.2d 341 , 341 (2d Dep't 1995); Peri
v. City of New York, 8 Misc. 3d 369, 798 N.Y.S.2d 332,

339-40 (N.Y. Sup. Ct. Mar. 28, 2005), affd, 44 A.D.3d
526,843 N.v.S.2d 618 (lst Dep't 2007), affd, 11 N.Y.3d

756,894 N.E.2d 1192,864 N.Y.S.2d 802 (2008).Here,
the jury found that a reasonable water provider would
have treated the MTBE-contaminated water at Station

Six. And the record contains sufficient evidence to
support this conclusion.

Second, Exxon contends that it did not interfere with
the City's water rights because the City has never actually

used Station Six. Again, however, Exxon conflates

[*128] the City's injury with its damages. The City
alleged, and proved to the jury's satisfaction, that the City
intends to use the Station Six Wells, that MTBE will be

within the capture zone of those wells when they begin

operation, and that a reasonable water provider would
treat the water to remove the MTBE. An interference has

occurred. Whether the City actually uses Station Six goes

to the calculation of its damages. Cf . Híll v. Raziano, 63

A.D.3d 682, 880 N.Y.S.2d 173, 175 (2d Dep't 2009)
("[N]ominal damages are presumed from a trespass even

where the property owner has suffered no actual injury to
his or her possessory interest.").

Exxon also contends that the District Court ened by

failing to instruct the jury that a defendant is liable for
trespass only if it "'had good reason to know or expect

that subterranean and other conditions were such that

there would be passage [of the pollutant] from
defendant's to plaintiffs land."' Appellees' Br. at 73
(quoting Phillips, 307 N.Y. at 331) (alteration in original).
In fact, the District Court's instruction conveyed this

element of trespass. The relevant portion of the that
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instruction, which is set out in the margin j0 required the
jury to find that [*129] Exxon knew (l) "the gasoline
containing MTBE that it manufactured, refined, sold
and/or supplied would be spilled," (2) "the propert[ies] of
MTBE would cause it to spread widely and rapidly in
groundwater," and (3) as a result, it was "substantially
certain that [Exxon's] gasoline containing MTBE would
leak from the gasoline distribution system and enter
groundwater, including the groundwater in the capture
zone of the Station 6 wells." Tr. at 6620:l-15. These
instructions, particularly the third requirement, satisfy
Phillips.

40 After explaining the element of causation and

then dehning "intent," the District Court gave the

following instruction:

In this case, if you find that

[Exxon] did not know that the
gasoline containing MTBE that it
manufactured, refined, sold and/or

supplied would be spilled, and that
the property of MTBE would cause

it to spread widely and rapidly in
groundwater, or that although

[Exxon] knew these things, these

things did not make it substantially
certain that its gasoline containing
MTBE would leak from the
gasoline distribution system and

enter groundwater, including the

groundwater in the capture zone of
the Station 6 wells, then [Exxon]
did not commit a [*130] trespass.

If you find, however, that

[Exxon] acted with the requisite
intent; namely, [Exxon] knew that
its conduct made it substantially
certain that MTBE would enter the

groundwater, including the

groundwater in the capture zone of
the Station 6 wells, then [Exxon]
did commit a trespass.

Tr. at 6620: l-15.

Finally, we reject Exxon's argument that its actions
as a "mere refiner and supplier" of gasoline were "too
remote from any actual spills or leaks to be deemed an
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'immediate or inevitable' cause of any trespass."

Appellants' Br. at 73-74 (quoting Phillips, 307 N.Y. at
-3Jl). In State v. F-ermenta ASC Corp.,238 A.D.2d 400,
656 N.Y.S. 2d 342 (2d Dep't 1997), plaintiff Suffolk
County Water Authority determined that several of its
wells had been contaminated by a chemical known as

TCPA, a natural byproduct of a widely-used herbicide
called Dacthal. The water authority sued the exclusive
manufacturer and distributor of Dacthal on several legal
theories, including trespass. In affirming the trial court's
denial of summary judgment to the manufacturer on the

trespass claim, the Second Department explained that "it
is enough that the defendants' actions in directing
consumers to apply Dacthal to the soil [were] [*l3l]
substantially certain to result in the entry of TCPA into

[Suffolk County Vy'ater Authority] wells." Id. at 346.

Fermenta is squarely on point. Just as the

manufacturer in Fermenta knew that consumers would
apply its product to the soil, here the jury concluded that
Exxon "knew that the gasoline containing MTBE that it
manufactured, refined, sold and/or supplied would be

spilled." Tr. at 6620:2-3. And just as the actions of the

manufacturer in Fermenta were substantially certain to
cause contamination, here the jury concluded that it was

"substantially certain that [Exxon's] gasoline containing
MTBE would leak from the gasoline distribution system
and enter groundwater, including the groundwater in the

capture zone of the Station 6 wells."4 I ld. a¡ 6620:7 -9.

4l Exxon cites Abbatiello v. Monsanto Co., 522
F. Supp. 2d 524, 542 (S.DN.Y. 2007), which 4l
summarily dismissed a trespass claim against a

manufacturer of products containing harmful
chemicals, even though the complaint alleged that
the manufacturer knew its products would enter
plaintiffs' land. Relying on Phillips, the court in
Abbatiello concluded without explanation that the

contamination was not the "immediate [*132] or
inevitable consequence" of the manufacturer's

actions. Id. (quoting Phillips, 307 N.Y. at 331).
Here, as we have already explained, the jury's
finding that Exxon was "substantially certain that
its gasoline containing MTBE would leak from
the gasoline distribution system and enter
groundwater," Tr. at 6620:6-8, satisfied the
requirements set forth in Phillips.

3. Public Nuisance

[HN28] A public nuisance "is an offense against the



State and is subject to abatement or prosecutlon on

application of the proper governmental agency." Copart
Indus. v. Consolidoted Edison Co. of N.Y.,4l N.Y.2d 564,

568, 362 N.E.2d 968, 394 N.Y.S.2d 169 (t977). To
prevail on a public nuisance claim under New York law,
a plaintifï must show that the defendant's conduct

"amounts to a substantial interference with the exercise of
a common right of the public," thereby "endangering or
injuring the property, health, safety or comfort of a

considerable number of persons." 532 Madison Ave.

Gourmet Foods v. Finlandia Ct., 96 N.Y.2d 280, 292,

750 N.E.2d t 097 , 727 N.Y.S.2d 49 (200 r ).

Exxon argues that the jury's rejection of the City's
design-defect claim forecloses the City's public-nuisance

claim because it establishes that Exxon acted in the safest

feasible way, and that Exxon therefore [*133] did not

"substantially" interfere with a public right.a2 Again,
however, Exxon overreads the jury's design-defect

verdict. The jury concluded that the City failed to

establish that a safer, feasible alternative design existed --
a determination, which, as we have explained, required

the jury to balance the costs of using MTBE against the

alternatives. Exxon overreaches insofar as it construes

this verdict as an affirmative finding that MTBE was the

safest available oxygenate.

42 Exxon also argues that the jury's finding that

MTBE concentrations in Station Six will never

exceed the MCL establishes as a matter of law
that Exxon's "interference" was not "substantial."
Here, Exxon simply reiterates its earlier argument

about the legal significance of the MCL. We are

unpersuaded for the reasons already discussed.

We also reject Exxon's contention that its conduct as

a supplier of gasoline was too "remote from Station 6" to
support the jury's public nuisance verdict. Appellants' Br.
at 74. [HN29] Under New York law, "[e]very one who
creates a nuisance or participates in the creation or
maintenance thereof is liable for it." Penn Cent. Transp.

Co. v. Singer Warehouse & Trucking Corp., 86 A.D.2d
826, 447 N.Y.S.2d 265, 267 (lst Dep't 1982) [*134)
(internal quotation marks omitted); see also Restatement
(Second) ofTorts g 834 ("One is subject to liability for a

nuisance caused by an activity, not only when he carries

on the activity but also when he participates to a

substantial extent in canying it on."). As we have

explained, the City adduced evidence showing that Exxon
manufactured gasoline containing MTBE and supplied
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that gasoline to service stations in Queens. In addition,
the City offered testimony that Exxon knew station

owners would store this gasoline in underground tanks

that leaked, and introduced evidence that Exxon knew

specihcally that tanks in the New York City area leaked.

The record also shows that Exxon was aware of MTBE's
tendency to spread quickly once released into
groundwater. In sum, the evidence supports a fìnding that

Exxon knew that MTBE gasoline it manufactured would
make its way into Queens, where it was likely to be

spilled, and once spilled, would likely infiltrate the

property of others.

Despite this evidence, Exxon argues that the City
failed to show that Exxon's operations occurred "near the

relative geographic areas of the plaintiffs' wells."
Appellants' Br. at 74 (internal quotation marks [*135]
omitted). In support of this position, Exxon relies on In re
Nassau County Consolidated MTBE (Methyl Tertiary
Butyl Ether) Products Liability Litigation, 29 Misc. 3d
I2tgtAl,918 N.Y.S.2d 399,20t0 NY Slip op 5t892[U],
2010 WL 4400075 IN.Y. Sup. Ct. Nassau County 2010]
(unpublished table decision) ("Nassau County"), a

decision also addressing MTBE contamination in public

water supplies by various gasoline suppliers. In Nassau

County, the trial court concluded that to be liable for a

public nuisance, the defendant (or its agent) must have

participated in the nuisance-causing activity while on

land that was "neighboring or contiguous" with the

plaintiffs property. 29 Misc. 3d I2l9[A], 918 N.Y.S.2d

399, 2010 NY Slip Op 51892[Uld. at *9. The court
therefore held that only those defendants who

"conduct[ed] . . . operations near the relative geographic

areas of the plaintiffs' wells" could be liable for public

nuisance and dismissed public nuisance claims against

defendants whose "operations terminate before reaching

Nassau County or Suffolk County (where the alleged

contamination has taken place), and [whose] link to the

plaintiffs' injury is that they supplied most of the gasoline

that was eventually transported near the plaintiffs' wells."
29 Misc.3d I2l9[A],918 N.Y.S.2d 399,20t0 NY Slip Op

51892[U ild. at *8, 10.

Nassau County has not been subjected [*136] to the

scrutiny of any higher state court, and we question

whether, on further review, New York law will be found
to support liability for public nuisance only if the

defendant engaged in the nuisance-causing conduct from
land that directly adjoins the plaintiffs land.43 But even

assuming the trial court's interpretation of public nuisance
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doctrine is correct, Nassau County does not undermine
the jury's verdict.

43 Our sister Circuits have reached differing
conclusions when presented with common law
nuisance claims against a manufacturer who was

not in geographic proximity to the plaintiff.
Compare Tioga Pub. School Dist. No. I5 v. U.S.

Gypsum Co.,984 F.2d 915,920 (8th Cir. 1993)

(holding that, under North Dakota law, "nuisance
. does not afford a remedy against the

manufacturer of an asbestos-containing product to
an owner whose building has been contaminated

by asbestos following the installation of the

product in the building"), and City of
Bloomington, Ind. v. Westinghouse Elec. Corp.,
891 F.2d 6l l, 614 (7th Cir.1989) (holding that,

under Indiana law, a manufacturer of electrical
equipment was not liable for nuisance when third
parties disposed of its products incorrectly,

[*137] causing contamination); with Team

Enters., LLC v. W. Inv. Real Estate Trust, 647

F.3d 901,912 (9th Cir.20l 1) ("4 defendant may

be liable [under California law] for assisting in the

creation of a nuisance if he either (l) afhrmatively
instructs the polluting entity to dispose of
hazardous substances in an improper or unlawful
manner, or (2) manufactures or installs the

disposal system." (citations omitted)). These cases

turn in large part, however, not on the geographic

proximity of the defendant to the nuisance but on

whether the defendant knew that its product

would endanger public health, and whether the

defendant took steps to mitigate the risks

associated with its product. See City of
Bloomington, S9l F.2d at 614 ("The uncontested

record shows that when alerted to the risks

associated with PCBs, lthe defendant] made every

effort to have [the third party] dispose of the

chemicals safely."); cf . Tioga, 984 F.2d at 920
("þliability for damage caused by a nuisance thus

turns on whether the defendant is in control of the

instrumentality alleged to constitute a nuisance,

since without control a defendant cannot abate the

nuisance."). As we have explained, in this case the
jury could [*138] have concluded (and evidently
did conclude) that Exxon knew of the dangers of
MTBE and failed to take actions to mitigate
MTBE contamination.
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We note, as an initial matter, that the City sought to

hold Exxon liable as both a direct spiller of MTBE
gasoline and as a manufacturer, refiner, supplier, and

seller of MTBE gasoline, and that the jury's verdict on

public nuisance did not distinguish between these

theories of causation. Nassau County's discussion of
geographic proximity is relevant only to the extent that

the jury held Exxon liable for public nuisance as a

manufacturer of MTBE gasoline; Nassau County
permitted claims to go forward against direct-spiller
defendants, i.e., defendants who "had gasoline discharges

near the plaintiff[']s wells." 29 Misc. 3d l2l9[A], 918

N.Y.S.2d 399, 2010 NY Slip Op 5 1892 [ U ild. at * ] 0.

But even if we assume the jury held Exxon liable
only as a manufacturer of MTBE, Nassau County is

distinguishable. Here, unlike in Nassau County, the

evidence showed that Exxon conducted "operations near

the relative geographic areas" of the Station Six Wells.
Exxon owned or controlled multiple service stations near

Station Six; Exxon's gasoline "ended up in each of the

retail gas stations in Queens and in their underground

storage [*139] ønks" between 1985 and 2003, Burke
Testimony, Tr. at 4103:7-10; and, based on that activity
alone, the jury could have found that Exxon marketed
gasoline to retail customers in Queens. Exxon's extensive

involvement in the Queens gasoline market belies any

claim that its conduct was too geographically remote to
sustain liability for public nuisance.

4. Failure to Warn

tHN3Ol Under New York law, a plaintiff may

recover in strict products liability "when a manufacturer

fails to provide adequate warnings regarding the use of its
product." Rastelli v. Goodyear Tire & Rubber Co., 79

N.y.2d 289, 297, 59t N.E.2d 222, 582 N.Y.S.2d 373
(1992). This is because a manufacturer "has a duty to
warn against latent dangers resulting from foreseeable

uses of its products of which it knew or should have

known." Id. The duty to warn extends "to third persons

exposed to a foreseeable and unreasonable risk of harm

by the failure to warn." Mclaughlin v. Mine Safety

Appliances Co., 1l N.y.2d 62,68-69, 181 N.E.2d 430,

226 N.Y.S.2d 407 ( t962).

Exxon argues that the District Court ened when it
"instructed the jury that [Exxon] had a duty to warn, inter
alia, 'the city water providers and the public' of dangers

arising from the addition of MTBE into gasoline."44

Appellants' Br. at 67-68. [*140] We reject Exxon's



suggestion that, as a categorical matter, neither the City
nor the public are reasonably fbreseeable users of
gasoline containing MTBE, and therefore that Exxon
owed the City and the gasoline-using public no duty to
advise them of the hazards of use. Cf. Moreau Testimony,
Tr. at 3380:3-17 (testifying that "a public education
campaign," informing "everybody who was pumping
gas" about the dangers of MTBE, was necessary to
reduce MTBE contamination).

44 We note that Exxon mischaracterizes the

District Court's instruction. The District Court did
not instruct the jury that Exxon owed a duty to
warn; it merely noted that "[t]he [C]ity . .

contends that" Exxon failed to warn "distributors,
customers, station owners, its employees, gasoline
truck drivers, and the city water providers and the
public" of the dangers of gasoline containing
MTBE. 'ft. at 6613:24-14:3 (emphasis added). In
more general instructions on the duty to warn, the
District Court properly instructed the jury that the

"manufacturer of a product that is reasonably
certain to be harmful if used in a way that the

manufacturer should reasonably foresee, is under
a duty to use reasonable care to give adequate

[*14l] warnings to foreseeable users of the

product of any danger known to it or which in the

use of reasonable care it should have known and

which the reasonable user of the product

ordinarily would not discover." Tr. at 6615:4-10.

In any event, the focus of the City's evidence on its
failure-to-warn claim pertained not to warnings Exxon
gave the City or the general public but rather to warnings
it gave to gas station operators. Although Exxon disputes
whether a warning to station operators would have

reduced MTBE contamination, a contention we address

below, nowhere does Exxon argue that it lacked a duty to
warn station operators of the special dangers of its
product. And the evidence showed that although
operators were warned generally about the risks of
spilling gasoline, they were not warned about the special
risks associated with gasoline containing MTBE. For
example, Michael J. Roman, an Exxon employee at the

time of his testimony, said that Exxon did not adv.ise its
customers to test for the presence of MTBE when they
discovered gasoline contamination at a spill site; nor did
Exxon provide any information to operators about the
environmental problems associated with MTBE in
particular. [*142] Testimony of Michael J. Roman
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("Roman Testimony"), Tr. at 3496:17-3497:3. Roman
explained that Exxon "did not want to confuse our
customers" and that "the real issue is gasoline, that we do
not want it leaking or spilled into the ground." Id. at
3494:16-3495:20.

We are also unpersuaded by Exxon's argument that it
had no duty to warn anyone because the dangers of
spilling gasoline are common knowledge. The City's
claim is not that it was injured by spilled gasoline but
rather that it was injured by spilled gasoline containing
MTBE. The evidence at trial showed that MTBE has an

unusual propensity to spread widely in groundwater if
spilled, and that it is especially difficult to clean up. The
harmful effects of spilling gasoline containing MTBE are

therefore different (and more severe) than the effects of
spilling untreated gasoline. Given the unique properties

of MTBE, we reject the suggestion that a gasoline

supplier complies with its duty to wam of the dangers of
gasoline containing MTBE by complying with its duty to
warn of the dangers of gasoline that does not contain
MTBE. See Liriano v. Hobart Corp.,92 N.Y.2d 232,242,
700 N.E.2d 303, 677 N.Y.S.2d 764 (1998) ([HN3l]
"[T]he open and obvious defense generally should not

[*143] apply when there are aspects of the hazard which
are concealed or not reasonably apparent to the user.").45

45 We also reject Exxon's argument that it had

no duty to warn the City about the dangers of
MTBE because, by 1997, the City was aware of
these dangers. Exxon began using MTBE in its
gasoline long before 1997,and the City's eventual
knowledge did not relieve Exxon of its duty to
provide adequate warnings before 1997 (to say

nothing of its continuing duty to warn gas station
owners).

Finally, Exxon argues that the jury's failure-to-warn
verdict must be rejected because the City did not
establish that gas station operators and other foreseeable
users would have changed their behavior had they been

warned of the dangers of MTBE. To the contrary, the

record contains ample evidence from which the jury
could have concluded that warnings about MTBE would
have reduced contam.ination in the Station Six Wells. For
example, the jury heard testimony that gas stations chose

not to replace leaky underground storage systems in the

1980s and 1990s because they believed that doing so

would be more costly than paying for the consequences

of continued leakage. rù/e think the jury could have
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inferred [*144] that station owners would have acted
differently had they been warned specifically about the
dangers of MTBE. As one City expert testified: "'Without
MTBE, a-gallon-a-day leak most of the time isn't going
to get you in very big trouble. But a-gallon-a-day leak
with MTBE is a whole different animal: it changes the
game. You are now in a whole different ballpark. You
need to pay attention to those kinds of releases, and no
one was really paying attention on that scale in the 1980s
and through most of the 1990s."46 Moreau Testimony,
Tr. at 3350:22-51:3. It is not surprising that the jury
credited this evidence; indeed, the testimony accords with
common sense.

46 The court in In re Nassau County, 29 Misc.
3d r2t9[A],918 N.y.S.2d 399,20r0 Ny Stip Op
51892[U],2010 WL 4400075, at *16, dismissed
the plaintiffs' failure-to-warn claim after
concluding that (l) the defendants "did not
manufacture the product or have any superior
knowledge regarding the risk of harm," (2) "there
is no duty to warn generally of public dangers or a
duty to warn public officials," and (3) "it is

unlikely that additional warnings to end-users

regarding the specific characteristics of MTBE
would have been effectual in preventing injury to
the plaintiff water districts." Here, the [*145]
evidence was sufficient for the jury to find that
Exxon manufactured the gasoline, that Exxon had

superior knowledge regarding the risk of harm,
and that additional warnings would have been

effective in preventing harm. To the extent that Íl
re Nassau County suggests a different conclusion,
we f,rnd its reasoning unpersuasive.

F. Juror Misconduct

Finally, Exxon argues that it is entitled to a new trial
because the District Court failed to dismiss Juror No. l.
According to Exxon, after the District Court dismissed
the threatened juror (Juror No. 2), it was "incumbent"
upon it "to dismiss the threatener" or, at a minimum, to
ask Juror No. I whether she had actually threatened Juror
No. 2. Appellants' Br. at 75-76. The District Couft's
failure to dismiss Juror No. I was prejudicial, Exxon
contends, because Juror No.2 was, it alleges, "a holdout
juror and it is inconceivable that another juror would dare
disagree with Juror [No.] I after seeing the fate of Juro¡

[No.] 2." Id. at 75.

[HN32] We "review a trial judge's handling of
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alleged jury misconduct for abuse of discretion." United
States v. Gaskin, 364 F.3d 438,463 (2d Cir.2004).ln so

doing, we bear in mind that "[c]ourts face a delicate and

[* 146] complex task whenever they undertake to
investigate reports of juror misconduct . during the
course of a trial." United States v.Thomas, I l6 F.3d 606,
618 (2d Cir. 1997). A trial judge enjoys especially "broad
flexib¡l¡ty" when the allegations of misconduct "relate to
statements made by the jurors themselves, rather than to
outside influences." United States v. Sabhnani, 599 F.3d
215,250 (2d Cir.20l0) (internal quotation marks

omitted). Even if a party moving for a mistrial shows that

the court abused its discretion, however, it must also

demonstrate that "actual prejudice" resuLed. United
States v. Abrams, 137 F.3d 704, 709 (2d Cir. 1998) (per
curiam).

We see no abuse of discretion in the District Court's

decision to dismiss Juror No. 2 and not Juror No. l, and

certainly no prejudice. After diligently and exhaustively
inquiring of each juror individually whether he or she felt
under any threat, pressure, or coercion to render a verdict
in either party's favor, the District Court, relying on its

observations of the jurors' demeanors as well as their
responses to its careful questioning, concluded with
"absolute[ ] confiden[ce] that nobody feels threatened

other than Juror No. Í*147) 2.' Tr. a¡ 7Ol3;2-3. The

record amply supports that conclusion, and there is no

cause for us to second-guess it. Moreover, given the

District Court's dismissal -- with the agreement of both
sides -- of Juror No. 2, its decision not to ask Juror No. I

whether she actually threatened Juror No. 2 was

reasonable. After all, the court had not only ensured that
each remaining juror felt capable of rendering an

independent decision, but also had instructed each to vote

his or her own conscience. In any event, the District
Court's conclusion that none of the remaining jurors felt
he or she was deliberating under threat, pressure, or
coercion is fatal to Exxon's argument that "it is

inconceivable that another juror would dare disagree with
Juror [No.] I after seeing the fate of [holdout] Juror [No.]
2" -- and, with ¡t, Exxon's theory of prejudice. Appellants'
Br. at 75. With this established, we easily conclude that

the relief Exxon sought -- removal of Juror No. I --

would have done nothing to change the outcome of the

case; it would simply have left an eight-rather than

nine-person verdict. For these reasons, we affirm the
judgment of the District Court denying Exxon's motion
for a mistrial.
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G. [* 148] The City's Cross-Appeals for Funher Damages

We tum now to the City's arguments on
cross-appeal. The City first argues that the jury should
not have been instructed to reduce its compensatory
damages award to account for the cost to the City of
treating pre-existing contamination at Station Six. It
further contends that the court erred in ruling that, as a

matter of law, the City was not entitled to recover
punitive damages from Exxon.

l. Compensatory Damages Offset

At trial, Exxon argued that any compensatory
damages awarded to the City should be reduced by the
necessary cost of remediating the other contaminants,
such as PCE, present in the Station Six capture zone. The
District Court agreed, and instructed the jury:

[i]fyou find that [Exxon] has shown, by
a fair preponderance of the credible
evidence, that the costs of treating the
other contaminants in isolation can be
fairly estimated, then you must reduce the

[C]ity's damage award for treating MTBE
by the cost of treating these other
contaminants in isolation.

Tr. at 6637.:ll-15. The jury found that the cost of
removing pre-existing contamination -- namely, PCE --
was $70 million, and reduced its $250.5 million
compensatory damages [*149] award accordingly.

The City argues that the District Court's instruction
to the jury to reduce any compensatory damages award to
account for the pre-existing PCE contamination was a

legal error that "unfairly rewarded Exxon and penalized
the City for a mere fortuity.u4T Appellees' Br. at 90.
Because the wells in which Exxon caused MTBE
contamination happened also to be contaminated with
PCE, the City asserts, the $70 million damages reduction
results in a windfall for Exxon which, as the tortfeasor,
should bear the entire cost of decontamination as a matter
of principle. Moreover, the City argues, no offset should
be available because the MTBE treatment costs are costs
to "remedy a trespass," and perm.itting an offset
"sanctions continuation of the trespass." Id. at 93.

47 [HN33] "We review jury instructions de novo
to determine whether the jury was misled about
the correct legal standard or was otherwise
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inadequately informed of controlling law.',
Crigger v. Fahnestock & Co., |nc.,443 F3d 230,
235 (2d Cir. 2006) (internal quotation marks
omitted).

We disagree. The City's argument misapprehends the
nature of compensatory damages, which are designed not
to punish the wrongdoer, but to compensate [*150] the
victim for injuries actually suffered or expected to be
suffered. See McDougald v. Garber, 73 N.Y.2d 246,
253-54, 536 N.E.2d 372, 538 N.y.S.2d 937 (1989) ("The
goal is to restore the injured party, to the extent possible,
to the position that would have been occupied had the
wrong not occurred."). Here, it is undisputed that the PCE
that is present at Station Six precludes the City fiom
serving the water, even absent any MTBE contamination.
Indeed, the City purchased the Station Six Wells from the
Jamaica Water Supply Company in response to
complaints about the quality of Company-supplied water,
intending to use the wells as a back-up water supply. The
pre-existing contamination of that source required the
City to build a treatment plant before it could effectuate
its purpose in purchasing the wells -- i.e., serving potable
water in the future. Thus, the City expected to incur the
cost of PCE decontamination.4S The jury fixed that cost
at $70 million. Awarding $250.5 million in
"compensatory" damages to the City (before apportioning
liability to other parties responsible for the MTBE
contamination) would therefore result in a windfall to the
City, not to Exxon. On these facts, we have little trouble
concluding that [*l5l] the District Court's instruction to
the jury to reduce the City's damages award by the cost of
treating other pre-existing contaminants was correct.

48 Indeed, were drinking water wells purchased
in fully efficient markets, one would expect the
price at which the City purchased the wells to be
discounted by the cost a reasonable water supplier
could expect to incur when later decontaminating
the water.

2. Punitive Damages

tHN34l We review de novo a district court's
determination that the evidence is insufficient to permit a

reasonable jury to consider awarding punitive damages.
Farias v. Instructional Sys., Inc., 259 F.3d 9l, l0l (2d
Cir.200l ). We will uphold that determination if, drawing
all inferences in the plaintiffs favor, there is no genuine
issue of material fact and the defendant is entitled to
judgment foreclosing a punitive damages award as a
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matter of law. See Schonfeld v. Hilliard,2lS F.3d 164,
172 (2d Ci,'.2000).

[HN35] "Punitive damages, in contrast to
compensatory damages, are awarded to punish a

defendant for wanton and reckless or malicious acts and
to protect society against similar acts." Rivera v. City of
New York, 40 A.D.3d 334, 836 N.Y.S.2d 108, I17 (lst
Dep't 2007). In New York, the standard [*152] for
conduct warranting an award of punitive damages "has
been variously described but, essentially, it is conduct
having a high degree of moral culpability which
manifests a conscious disregard of the rights of others or
conduct so reckless as to amount to such disregard."
Home Ins. Co. v. American Home Prods. Corp., 75
N.Y.2d t96, 203, 550 N.E.2d 930, 55r N.y.S.2d 481
(1990) (internal quotation marks and c¡tations omitted).
Such conduct "need not be intentionally harmful but may
consist of actions which constitute wilful or wanton
negligence or recklessness." Id. at 204.Puni¡ive damages
are appropriate where the defendant "acted with actual
malice involving an intentional wrongdoing" or where
such conduct amounted to a "wanton, willful or reckless
disregard of plaintiffs' rights." Ligo v. Gerould, 244
A.D ,2d 852 , 665 N .Y.S .2d 223 , 224 (4th Dep't I 997 ).4e

49 The Appellate Divisions in New York are
divided over whether punitive damages must be
shown by clear and convincing evidence or a

preponderance ofthe evidence. Compare Randi A.
J. v. ktng Island SurgïCtr., 46 A.Dsd 74, 842
N.Y.S.2d 558, 568 (2d Dep't 2007), and Munoz v.
Puretz, 301 A.D2d 382, 753 N.Y.S.2d 463, 466
(lst Dep't 2003) (requiring clear and convincing
evidence), with /n re Seventh Judicial Dist.
Asbestos Litig., 190 A.D.2d 1068, 593 N.Y.S.2d
685, 686-87 (4th Dep't 1993) Íxl53l (requiring
preponderance of the evidence). The standard of
proof does not affect our disposition of the City's
cross-appeal.

Our Court has observed that tHN36l "the
recklessness that will give rise to punitive damages

[under New York law] must be close to criminality."
Roginsþ v. Richardson-Merrell, (nc.,378 F.2d 832,843
(2tl Ci,'. 1967) (Friendly, J.); accord Honte Ins. Co., 75
N.Y.2d ot 203 (refening to punitive damages as "a soft of
hybrid between a display of ethical indignation and the
imposition of a criminal fine" (internal quotation marks
omitted)). Such recklessness may be found where the
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defendant "is aware of and consciously disregards a

substantial and unjustifiable risk that such result will
occur or that such circumstance exists." Roginsþ, 378
F.2d at 84J (internal quotation marks omitted). Vy'e focus
on the "nature and degree" of the risk and ask whether
"disregard thereof constitutes a gross deviation from the
standard of conduct that a reasonable person would
observe in the situation." Id. (internal quotation marks
omitted).

[HN37] A punitive damages award cannot be
sustained under New York law unless "the very high
threshold of moral culpability is satished," Giblin v.
Murphy, 73 N.Y.2d 769, 772, 532 N.E.2d 1282, 536
N.Y.S.2d 54 ( 1988), [*154] because punitive damages are

"a social exemplary remedy, not a private compensatory
remedy,lf Garrity v. Lyle Stuart, lnc.,40 N.Y.2d 354,358,
353 N.E.2d 793, 386 N.Y.S.2d 831 (1976) (internal
quotation marks omitted). See also State Farm Mut. Auto.
Ins. Co. v. Campbell,538 U.S. 408, 416, 123 S. Ct. I 51 3,
155 L. Ed. 2d 585 (2003) (observing that punitive
damages "are aimed at deterrence and retribution").
Accordingly, to warrant imposing punitive damages, the
reckless conduct at issue must be "sufficiently
blameworthy" that punishing it "advance[s] a strong
public policy of the State." Randi A. J. v. L,ong Island
Surgi-Ctr., 46 A.D.3d 74, 842 N.Y.S.2d 558, 564 (2d
Dep't 2007) (internal quotation marks omitted). To
analyze "the egregiousness of a tortfeasor's conduct, and
the corresponding need for deterrence," courts must "take
into account the importance of the underlying right or
public policy jeopardized by the tortfeasor's conduct." /d.
at 565. "[T]he more important the right at issue, the
greater the need to deter its violation." Id.

At the close of Phase IU of the trial, Exxon moved to
preclude the jury from considering an award of punitive
damages, arguing that the City's evidence was
insufficient as a matter of law to establish the requisite
degree of malice, [*155] recklessness, or wantonness.
The District Court granted the motion, concluding that
the City had not shown that Exxon's conduct created
either severe actual harm or a severe risk of potential
harm to the Station Six Wells. Throughout its analysis,
the court discounted the City's evidence of Exxon's

"general awareness of the dangers of MTBE" because

"the narrow question presented by this motion is whether
the City has produced or proffered sufficient evidence to
allow a reasonable jury to conclude that [Exxon's]
conduct with respect to Station Six" warranted the



imposition of punitive damages.50 The court observed
that "the vast majority of the conduct that produced the
City's injury led to persistent levels of MTBE in the
capture zone of Station Six that are well below the MCL
in place at the time the conduct occurred."5l This fact
was relevant because, although a reasonable jury could
conclude that the City was injured by MTBE levels
below the MCL, "punishing [Exxon] for its contribution
to this injury would not advance a strong public policy of
the State or protect against a severe risk to the public."52
The District Court also noted the lack of "credible
evidence from which a jury [*156] could conclude that
the risk of harm to the City, resulting from [Exxon's]
conduct, significantly outstripped the actual harm caused
bY that conduç¡."53

50 MTBE X, 2009 U.S. Dist. LEXIS 96469,2009
WL 3347214, at *5.

51 2009 U.S. Dist. LEXIS 96469, [WL] at *6.

52 td.
53 2009 U.S. Dist. LEXIS 96469, [WL] at *7.

The City offers a number of reasons in support of its
contention that the District Court erred in ruling on its
punitive damages claim as a matter of law instead of
submitting it to the jury. The City contends that "[t]he
fact that Exxon's conduct also had nationwide effects
does not eliminate its status as conduct 'with respect to
Station Six"' and that the court was wrong "to consider
only the ultimate outcome of Exxon's conduct" given that
the jury "clearly could have viewed Exxon's conduct as

meriting punishment and deterrence." Appellees' Br. at
87-88. The City further argues that the jury's finding that
the combined outflow of the wells will not exceed the
MCL is irrelevant because that "or¡tcome" was

"fortuitous," and the inactivity of the Station Six V/ells
"does nothing to mitigate Exxon's harmful conduct." Id.
at 88-89 (emphasis added). Finally, the City contends that
whether a jury could conclude that the risk of harm
signihcantly exceeded the actual harm caused [*157]
was irrelevant because "the actual harm that Exxon
caused was severe." Id. at 89.

In response, Exxon argues that punitive damages
must be precluded because, at all relevant times, its use of
MTBE in gasoline was authorized by law; the jury found
that there was no "safer, feasible alternative" to MTBE
(an assertion we have already rejected); and, in any event,
the City offered no evidence that any member of the
public has ever been harmed by MTBE in the Station Six
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Wells. Exxon observes that there is no "genuine dispute"
that the presence of MTBE in Station Six's capture zone
was well below the 50 ppb MCL in place until December
2003, and that "New York's public policy, as expressed in
its regulations, permits the presence of MTBE in drinking
water at the level found by the jury." Appeltants' Reply
Br. at 54. Exxon funher argues that there is no need to
deter further conduct specifically relating to the use of
MTBE in New York because New York banned MTBE
in 2004 and Congress repealed the oxygenate
requirement in 2005. Finally, in response to the City's
evidence of Exxon's "general awareness that exposure to
high concentrations of MTBE over long periods of time
could cause injury," [*158] Exxon argues that such
general awareness "cannot prove that [Exxon] knew years
earlier, when it was making the decision to use MTBE,
that its MTBE gasoline would cause some still-future
injury to Station 6." Appellants' Reply Br. at 56.

We believe that Exxon has the better of this
argument and that the District Court properly held that no
reasonable jury could conclude, by a¡ least a

preponderance of the evidence, that Exxon was "aware of
and consciously disregard[ed] a substantial and
unjustifìable risk" that a reasonable water provider
would, as a result of Exxon's manufacture and supply of
MTBE-containing gasoline in New York, be forced to
treat its water supply for MTBE contamination . Roginsþ,
378 F.2d at 843 (internal quotation marks omitted)
(emphasis added). Exxon was required by law to use an
oxygenate in the gasoline it manufactured and supplied.
The vast majority of the evidence marshaled by the City
related to Exxon's knowledge of the potential effects of
MTBE on the odor and taste of water and on the health of
those consuming it, as well as MTBE's tendency to
spread quickly upon leakage through underground
storage tanks or spills. But there is no evidence
demonstrating [*159] that Exxon understood precisely
how MTBE contamination at spill sites -- including the
contamination it discovered in New York in 1998 --
would affect groundwater located some distance away
from those sites. In fact, the City's evidence suggests that
Exxon originally believed MTBE would dissipate to
extremely low contaminant levels in groundwater. On
these facts, no reasonable jury could conclude that Exxon
recklessly disregarded a known risk that its conduct in the
vicinity of Station S.ix, taken alone, would result in
contaminant levels exceeding those that a reasonable
water provider would tolerate -- the relevant risk to be
considered in determining whether Exxon's conduct
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constituted "a gross deviation from the standard of
conduct that a reasonable person would observe in the
situation." Id.

What is especially telling on this issue is the jury's
projection that the concentration of MTBE at Station Six
would peak at I0 ppb in2O33. This projection speaks not
only to the "ultimate outcome of Exxon's conduct,"
Appellees' Br. at 89, but also to the substantiality of the
risk, inherent in supplying and distributing
MTBE-containing gasoline, that a reasonable water
provider would one day [*160] be required to
decontaminate its water of MTBE. In light of this
projection, we do not believe that a reasonable jury could
also find that Exxon's conduct created a substantial and
unjustifiable risk that the persistent levels of MTBE in
Station Six would exceed a reasonable water provider's
tolerable MCL, thereby risking substantial injury to the
interest of New York residents in potable drinking water.
This is particularly so in the context of Congress's
mandate to use an oxygenate and the City's tolerance of a

50-ppb concentration of MTBE in its drinking water
during the time when most of Exxon's allegedly reckless
conduct occurred.54 For these reasons, we affirm the
District Court's determination that the evidence was
insufficient as a matter of law to permit the jury to
consider an award of punitive damages.

54 We express no view on and do not consider
the propriety of penalizing Exxon for its conduct
at other sites in other states, for a New York jury
may punish only the acts giving rise to plaintiffs
injury. Frankson, 886 N.Y.S.2d at 721-22. Nor
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does our conclusion as to the availability of
punitive damages in this bellwether case on this
particular record foreclose the availability [*l6l]
of punitive damages in other MTBE cases before
the District Court.

III. CONCLUSION

To summarize: We conclude that the state law tort
verdict against Exxon is not preempted by the federal
Clean Air Act. We conclude that the jury's finding that
the MTBE levels in Station Six Wells will peak ar l0 ppb
in 2033 -- the MCL for MTBE since 2004 -- is not
inconsistent with a conclusion that the City has been
injured. We conclude that the City's suit was ripe because
the City demonstrated a present injury, and that the City's
suit was not barred by the statute of limitations. tùy'e

conclude that the jury's verdict finding Exxon liable
under state tort law theories is not precluded by the jury's
concurrent conclusion that the City had not carried its
burden, in the design-defect context, of demonstrating a

feasible, cost-reasonable alternative to MTBE available
to satisfy the standards of the now-repealed Reformulated
Gasoline Program. We conclude that Exxon's demand for
a retrial because of an incident of juror misconduct is
unavailing. And we conclude that thejury properly offset
the gross damages award by amounts it reasonably
attributed to cleanup of contaminants other than MTBE,
and that the City [*162] was not entitled ûo a jury
determination of Exxon's liability for punitive damages.

For the foregoing reasons, we AFFIRM the judgment
of the Distr¡ct Court in its entirery.
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This matter is before the Court upon Defendants' Joint Motion to Dismiss. The Courl

heard oral argument on Defendants' Motioru on February 13, 2013. Both parties were

represented by counsel, and Plaintiffs adamantly objected to DefendanLs' Motion. Upon review

of the parties' brieß and papers, and after being sufficiently advised, this Court hereby DENIES

Defendants' Motion and oR.ÐER.s the parties to proceed with discovery.

STATEMENT OF FACTS

'Ihis action involves Plaintiffs'l claims that byproducts, in the form of excessive ethanol

emissions, of the whiskey aging process carried out in the course of business by Defenda_nt,

Buffalo Trace Distillery, Inc. (hereinafter "BufÍ'alo Trace")2, ild Defendant, Beam, Inc.

(hereinafter "Beam")3, has damaged Plaintiffs' ¡eal and personal property. Specifìrcally,

Plaintiffs allege that the accumulation of Baudoinia compniacensis, colloquially referred to as
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individuals residing in Franklin County, Kentucky. All
the form of motorized vehicles which are situated in
operations. Plaintifß bring this action on behalf of

zJ.
of business in Kentucky. Buffalo Trace operates
in, among other places, Frankfort, Kentucky.
wealth of Kentucky. Beam operates an alcoholic

beverage distillery and alcoholic beverage warehouse in, among other places, Frankfort, Kentucky.
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whiskey fungus, has caused damage to their real and personal property, creating an unsightly

condition which requires abnormal and costly cleaning and maintenance, causes early weathering

and diminishes the value and use of the property at issue. Plaintiffs allege that, during the

fermenting, distilling, aging and bottling stages of Defendants' alcoholic beverage production,

Defendants' businesses emit significant amounts of ethanol. As a result, thousands of tons of

ethanol are discharged into the atmosphere of Defendants' surrounding community. The emitted

ethanol then combines with condensation on Plaintiffs' property and causes the germination of

an invisible fungal spore, culminating in visible and pervasive black whiskey fungus. The

fungus accumulates on metal, vinyl, concrete and wood, among other surfaces. plaintiffs are

able to remove the fungus through extreme cleaning measures like high-pressure washing or

through the use of chlorine bleach.

Plaintiffs' Second Amended Complaint contains five counts. The first four counts

contain common law tort allegations, and the fîfth count is a request for permanent injunctive

relief. Count I, Negligence and Gross Negligence, alleges a knowing or negligent violation of

Defendants' duty to avoid harming Plaintiffs' property. Plaintifß maintain that Defendants were

grossly negligent or wanton, willful and reckless in their disregard of Plaintifß' rights. Count II,

Temporary Nuisance, alleges that Defendants' ethanol emissions unreasonably interfère with the

private use and enjoyment of Plaintifts' property, making Defèndants' actions a temporary

nuisance as defined by KRS 411.5404. Plaintiffs further allege that Defendants have a duty to

minimize and prevent the accumulation of whiskey fungus on Plaintifß' property and that

remedial abatement measures exist for Defendants to implement to minimize their ethanol

o xRS 411.s40(l) provides that "[a]ny private nuisance that is not a permanent nuisance shall be a ternporary
nuisance," KRS 411.540(2) states that "[a] temporary nuisance shall exist if and only if a defendant's use of
property causes unreasonable and substantial annoyance to the occupants ofthe clairnant's property or unreasonably
interferes with thç use and enjoyment ofsuch property, and thereby causes the value ofuse or ihe iental value ofthe
claimant's property to be reduced."
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emissions. Count III, Permanent Nuisances, alleges, in the alterative, that Defendants' business

operations constitute a permanent nuisance as defined in KRS 411.5305. Count IV, Trespass,

alleges that Defendants' business operations, Defendants' ethanol emissions have entered and

accumulated upon and physically invaded Plaintiffs' property without consent. Lastly, Count V,

Right to Injunctive Relief, contains a skeletal pleading for permanent injunctive relief requiring

Defendants to abate their excessive ethanol emissions. To remedy the excessive emissions,

Plaintiffs suggest that this Court order Defendants to adopt emissions capture or control

technology to reduce the ethanol emitted during the alcoholic beverage production.

In response to Plaintifß' Second Amended Complaint, Defendants Buffalo Trace and

Beam have moved jointly to dismiss Plaintiffs' claims as being preempted by the Clean Air Act

(hereinafter "CAA"), 42 U .S .C. $ 7600, eî seq . Defendants insist that the CAA's comprehensive

state-federal regulatory partnership preempt Plaintifß' claims, as Defendants' ethanol emissions

are governed by the CAA. Both Defendants hold Title V Operating Permits issued through the

Commonwealth of Kentucky, Energy and Environment Cabinet, Department of Environmental

Protection, Division of Air Quality. These permits authorize and regulate Defendants' ethanol

emissions, and Defendants maintain that they have not violated the terms of their permits or any

regulation goveming emissions control.

After a thorough analysis of this issues presented in this case, the Court rejects

Defendants' argument that the CAA preempts Plaintiffs' common law tort claims contained in

Counts I-IV of Plaintiffs' Second Amended Complaint. Accordingly, for the reasons discussed

t KRS 41 1,530(l) provides that "[a] permanent nuisance shall be any private nuísance that: (a) Cannot be corrected
or abated at reasonable expense to the owner; and (b) Is relatively enduring and not likely to be abated voluntarily or
by court order. KRS 411530(2) states that "[a] permanent nuisance shall exist if and only if a defendant's use of
property causes unreasonable and substantial annoyance to the occupants ofthe claimant's property or unreasonably
interferes with the use and enjoyment of such property, and thereby causes the fair market value of the claimantb
propefty to be materially reduced."
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be.low, this Court hereby DEhIIES Defendants' Mofion and ORDERS the parries to proceed

with fliscovery.

,ANALYSIS

I. Standard of Review

Under Kentucky law, when a court is considering a motion to dismiss under Civil Rule

72.02, "the pleadings should be liberally construed in a light most favorable to the plaintiff and

all allegations taken in the complaint to be true." Gall v. Scroggt,725 S.W.2d 867, 869 (Ky. Ct.

App. 1987) citing Ewell v. Central City, 340 S.W.2d a79 (Ky. 1960). "The court should not

grant the motion unless it appears the pleading party would not be entitled to relief under any set

of facts which could be proved in support of his claim ." Mims v. 'tl.-9. Agency, Inc., 226 S.W.3d

833, 835 (Ky. ct. App. 2007) quoîing James v. l(ilson,95 s.w.3d 875, 883-84 (Ky. ct. App.

2002). rn D.F.Bailey, Inc. v. GRW Engineers hnc.,350 s.w.3d sls (Ky. App. 20ll), the

Kentucky Court of Appeals discussed alrial court's standard of review when ruling on a motion

to dismiss. "[T]he question is purely a matter of law. [...] Further, it is true that in reviewing a

motion to dismiss, the trial court is not required to make any factual f,rndings, and it may

properly consider matters outside of the pleadings in making its decision." Id. at 820 (internal

citations omitted).

lI. .A,ngrenaemú

a. F[aintiffs' Conrmom l,aw Tort Claims ^Are Not Preempted By Ttre Cleam .Ain
.Act

Defendants' primary defense to Plaintifß' Second Amended Complaint is that the claims

made therein are preempted by the Clean Air Act. Such an argument necessitates a brief

discussion of the preemption doctrine as applied to this case. The Supremacy Clause of the

United States Constitution dictates that constitutionally formed laws shall be the iaw of the land.

Page 4 of B
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U.S. CoNsr- art. VI, cl. 2. Thus, federal law preempts state law when a state's law interferes with

federal law. Free v. Bland,369 U.S. 663,666 (1962). Federal law can preempt state law in

three ways: 1) express preemption, where the law expressly overrides state law, 2) field

preemption, where the federal government has legislated in an area so pervasively as to occupy

the field, and 3) conflict preemption, where state law directly or indirectly conflicts with fèderal

law or where compliance with both is impossible.

The United States Supreme Court held in American Electric Power Co., Inc. v.

Connecticul that federal common law nuisance claims seeking to curb power plant emissions are

displaced by the CAA. American Electric Power Co., Inc. v. Connecticut, l3l S.Ct. 2527,2537

(2011). Since that ruling, several federal district courts have held that the CAA also displaces

state tort claims. See Comer v. Murphy Oil USA, \nc.,839 F. Supp. 2d 849,865 (S.D. Miss.

2012) affd,7l8 F.3d 460 (5th Cir. 2013); N. Carolina, ex rel. Cooper v. Tennessee Valley Auth.,

615 F.3d 291 (4th Cir.2010). There is a split among the federal appeals court circuits, though,

and several federal district courts have held that the CAA does not displace state tort claims. S¿e

Bell v. Cheswick Generating Station, 12-4216,2013 WL 4418637 (3d Cir. Aug. 20, 2013)6; In re

Methyl Tertiary Butyl Ether (MTBE) Products Liab. Litig., l0-4135-Cv L,2013 WL 3g63g90

(2d Ck. Iuly 26,2013).

Enacted in 7970, the CAA is a comprehensive federal law that regulates air emissions.

The Act's stated purpose is to prevent and control air pollution, which the Act envisions as being

the "primary responsibility of individual states and local governments but that federal frnancial

assistance and leadership is essential to accomplish these goals." Bell,2013 WL 4418637 ciîing

$ 7a01(aX3)-(a). Under the Act's "cooperative federalism," the federal government develops

6 Defendants relied heavily in their joint motion on Bel! v. Cheswick Generatìng Station,903 F. Supp. 2d 314 (W.D.
Pa. 2012) for the proposition that Plaintiffs' state tort cl rims are preempted by the Clean Air Aci.' That case was
reversed and remanded on August 20,2013.
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minimum standards which the states then implement and enforce.T Id. citing GenOn Rema, LLC

v. EPA, No. l2-1022,2013 WL 3481486, at *7 (3d Cir. Jtly 12,2013). "In so doing, states are

expressly allowed to employ standards more stringent than those specified by the fèderal

requirements;' Bell, 2013 WL 4418637; 42 U.S.C. ç 7412(d)(7): see also Her Majesty The

Queen In Right of the Provínce of Ontario v. City of Detroit, 874 F .2d 332, 336 (6th Cir. I 989).

Like the Clean Water Act, the CAA contains two savings clause. The citizen suit savings

clause of the Clean Water Act, as interpreted by the Court in Int'l Paper Co. v. Ouellette, 479

U.S.481, (1987) is virtually identical to the savings clause contained in g7604(e) of the CAA.

$7604(e) provides that "[n]othing in this section shall restrict any right which any person (or

class of persons) may have under any statute or common law to seek enforcement of any

emission standard of limitation or to seek any other relief [. . .]." The CAA also contains a

separate savings clause in $7614, entitled "Retention of State Authority" which provides that

"[e]xcept as otherwise provided . . . nothing in this chapter shall preclude or deny the right of any

state or political subdivision thereof to adopt or enforce (l) any standard or limitation respecting

emissions of air pollutants or (2) any requirement respecting control or abatement of air pollution

...." Quoting Ouellette, the Sixth Circuit in Her Majesty the Queen held that the CAA intended

to and does preserve "'state causes of action. . . and therefore nothing in the Act bars aggrieved

individuals from bringing a nuisance claim pursuant to the law of the source State." Her Majesty

the Queen, 874 F.2d at 343 quoting Ouellette, 479 IJS aT 496 (emphasis in Ouellette).

Accordingly, this Court IIOLÐS that Plaintiffs' state law tort claims are not preempted by the

CAA.

t The CAA is an extensive regulatory scheme which requires each state to adopt an implantation plan. If a state
implantation plan (hereinafter "SIP") ís approved by the Federal Environmental Protection Agency. Once approved
by the EPA, a state's SIP becomes federal law enforceable in federal cour1. S¿¿ 42U.S.C $ iOO+. Kentucki,s Slp
has been approved by the EPA, Ethanol is an air pollutant regulated under the CAA and regulations promulgãted by
the Commonwealth of Kentucky. See 401 KAR 50:010(l j5).
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b. Flaintiffs' Second Amended Complaint Passes Muster Prior úo Ðiscovery

Kentucky courts have held that a lawful business operated with due care can still be a

nuisance. See valley Poultry Farms, Inc. v, Calip Preece, 406 S.w.2d 413, 415 (Ky. Ct. App.

1966). Also, duty is a question of law for the Court to determine, and such a finding is premised

on the foreseeability of injury. See Pathways, Inc. y. Hammons, ll3 S.W.3d 85, 89 (Ky. 2003).

"The rule is that every person owes a duty to every other person to exercise ordinary care in his

activities to prevent foreseeable injury." Grayson Fraternal Order oJ'Eagtes, Aerie No. 3738,

Inc. v. Claywell, 736 S.W.2d 328, 332 (Ky. l9S7) quoting M & T Chemicals, Inc. t,. l,I¡estrick,

Ky.,525 S.W.2d 740 (1974); Greyhound Corp. v. White, Ky.,323 S.W.2d 578 (1959).

Presently, the Court believes that Plaintiffs have pled sufficient allegations to withstand

dismissal and urges the parties to move forward with discovery. If Plaintiffb' case appears weak

following discovery, the Court will re-evaluate the viability of Plaintifïs' claims at that point.

Concerning Plaintiffs' request for the injunctive remedy of abatement, the Court declines to grant

Plaintiffs' request of abatement at this time. The Court recognizes that such a remedy could be

available at a future time following discovery.

WI{EREF'ORE, the Defendanls' Motion is DENIEI}, and the parties are directed to proceed

with discovery.
., -"V"f"''"'.-

SO OR-ÐERED, this q-'Ï ," day of

.Iudge, tn íit Court
E
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District Court of the Virgin Islands, Division of St.

Croix

Barbara MAGRAS, Plaintiff,

Governor John P. DE JONGH, Jr., Lieutenant Gov-
ernor Cregory Francis, in their official and individual

capacities, Executive Security Unit and The Gov-
emment of the United States Virgin Islands, Defend-

ants.

Civil Action No. 2010-091

I : I 0-cv-00091 February 26, 2013

Rachel E. Morrison, Esq., St. Croix, U.S.V.I., For the

Plaintiff

Melvin H. Evans, Jr., Esq., St. Croix, U.S.V.I., For the

Defendants

MEMORANDUM OPINION
Lewis, District Judge

*1 THIS MATTER is before the Court on De-

fendants' Motion for Judgment on the Pleadings (Dkt.

No. 34), Plaintiffs Opposition to the Motion (Dkt. No.

36), and Defendants' Reply. (Dkt. No. 42). For the

reasons discussed below, the Court will grant in part

and deny in part Defendants' Motion, and will grant

Plaintiffs request for leave to amend the Complaint.

T, BACKGROUND
A. Procedural History

This case stems from the March 24,2009 removal

of Plaintiff Barbara Magras from her position as a

Dignitary Security Officer with the Executive Security

Unit ('ESU') of the Virgin Islands Police Department.

On September 7,2010, Plaintiff filed a Complaint
(Dkt. No. l) seeking declaratory relief, compensatory

damages, and punitive damages from Governor John

P. de Jongh, Jr. and Lieutenant Governor Cregory
Francis (in both their individual and official capaci-

ties), ESU, and the Government of the United States

Virgin Islands (collectively, "Defendants") pursuant

to 42 U.S.C. { 1983, Title VII of the Civil Rights Act
of 1964 (42 U.S.C. \ 2000e et. seq.), and Virgin Is-

lands law. Specifically, Plaintiff contends that De-

fendants: (l) violated her rights under the Fourteenth

Amendment by removing her from ESU without due

process (Count I); (2) violated her rights under the

Equal Protection Clause (Count I); (3) breached the

terms of her employment contract and the implied
covenant ofgood faith and fair dealing (Counts Il &
IÐ; (a) impermissibly discriminated against her on

the basis of gender (Count lll); and (5) intentionally
inflicted emotional distress upon her (Count V). (Dkt.

No. I at lflf 42-66).

Defendants filed an Answer (Dkt. No. l3), and a

discovery schedule was established. (Dkt. No. l4).
The Court granted multipte requests from the parties

to extend these deadlines (see Dkt. Nos. 20; 25;29),
before ultimately setting May 18, 2012 as the close of
discovery and the deadline for filing dispositive mo-

tions. (Dkt. No. 30).

Pursuant to Federal Rule of Civil Procedure

l2(c), Defendants filed the instant Motion for Judg-

ment on the Pleadings (Dkt. No. 34) and Supporting

Memorandum (Dkt. No. 34-l) on May 18, 2012,

contending that the Complaint fails to state a claim
upon which relief can be granted. Plaintiff filed her

Opposition to the Motion (Dkt. No. 36), and De-

fendants filed a Reply. (Dkt. No. 42).tlsl The matter is

ripe for consideration.

FNl. Defendants' original Motion is not

signed by counsel for Defendants, although

the certificate of service is signed. (Dkt. No.

34). Plaintiffdid not initially identifo or ob-

Page I
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ject to this procedural error; rather, she filed
her Opposition to the Motion. (Dkt. No. 36).

Two months later, Defendants filed a second

Motion for Judgment on the Pleadings (Dkt.

No. 4l) correcting the signature error, to-
gether with a Reply (Dkt. No. 42) to Plain-

tiffs Opposition-apparently unaware that

Local Rule l2.l(a)(2) sets a fourteen-day

deadline for f,rling replies. (See Dkt. No. 42 at

l) (asserting that "[t]he Court did not speci$
a reply deadline" even though LCRi
I 2. I (a)(2) provides that "[a]ny reply from the

movant shall be filed within fourteen (14)

days of the filing of an opposition from an

adverse party"). Thereafter, Plaintiff filed
Motions (Dkt. Nos. 45; 46) seeking to shike
Defendants' signed Motion and the Reply

from the record as untimely. Defendants re-

sponded with two motions (Dkt. Nos. 47;48)
requesting that the Court deny Plaintiffs
Motions to Strike.

The Court will deny Plaintiffs Motions to

Strike and instead address the merits of
Defendants' Motion for Judgment on the

Pleadings. No prejudice has resulted from
the initial omission of the signahrre, and

counsel for Defendant represented that he

attempted to remedy the omission by filing
the signed Motion as soon as he realized

his own enor. (See Dkt. No. 47). Consid-

eration of Defendants'untimely Reply also

does not harm Plaintiff, as no new argu-

ments are advanced in the filing.

B. Factual Background
*2 In view of the applicable legal standard, see

infra, Part II, the following facts alleged in the Com-
plaint are accepted as true for purposes of Defendants'

Motion.ry?

FN2. The facts as alleged in the complaint

are taken as true for purposes of a motion for

Cir.2000).

In January of 2007, Plaintiff was employed as a

Conservation Enforcement Officer with the Depart-

ment of Planning and Natural Resources, eaming an

annual salary of $29,344. (Dkt. No. I at fl 9). By no-

tification of personal action dated January 22, 2007,

Plaintiff was given a "change of class and position,"

thereby becoming a Dignitary Security Officer

C'DSO') with ESU. (1d.). ESU is an instrumentality of
the Executive Branch of the Govemment of the Virgin
Islands, and is under the jurisdiction, control, and

direction of the Commissioner of the Virgin Islands

Police Department and Governor de Jongh. (1/. at fl 6).

As a DSO, Plaintiff eamed a base salary of $70,000
per year. (ld. at I 9). Additionally, Lt. Govemor
Francis and ESU Director Henry Thomas represented

to Plaintiff and other ESU agents that they would earn

"compensatory time" for hours worked in excess of
forty hours per week. (ld. atl22).

Plaintiff was the only female DSO on St. Croix,
and was assigned to protect Lt. Govemor Francis'wife
and their official residence-Sion Farm Mansion. (1d.

at flfl 16; l8). Unlike her male ESU counterparts,

Plaintiff was required to perform menial tasks in-

cluding running personal errands for the Lt. Gover-

nor's wife and non-profit organizations, and chauf-

feuring the housekeeper for Sion Farm Mansion to and

from work regardless of whether Plaintiff was on duty.
(Id. at ffi 17; 2415; 27). Again unlike her male

counterpafts, Plaintiff was not allowed to take com-

pensatory time when Lt. Governor Francis and his

family were "off island." (ld. at fl\ 26-27). From
2007-2008, Plaintiff accru ed 2245 hours of compen-

satory time, which is the equivalent of seven months

leave with pay. (ld. atl29).

In April, October, and December of 2008, Plain-
tiff met with Lt. Govemor Francis regarding the

compensatory time she was accruing and when she

judgment on the pleadings. Allah y.

Al-Hnl'ppz ))6 F ?d )47 )49-\O (7å
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would be permitted to utilize it. (ld. at,llfl 30-32). Lt.
Governor Francis and Director Thomas indicated that

"until they could 'figure out' a way to honor their
promise of compensatory time, [Plaintiffl was to con-

tinue [working] as directed...;'(ld, atl33).

In or around February 2009, Lt. Govemor Francis

indicated that he no longer wanted Plaintiff assigned

to his security detail. (ld. at fl 35). He further explained

that Plaintiff was not being fired; instead, she was

being reassigned to Governor de Jongh's detail. On

March 24,2009, Plaintiff received a memorandum

signed by Director Thomas dismissing her from ESU.

(ld. atl37). She was replaced with a male agent. (ld.

at I 40).

II. APPLICABLE LEGAL PRINCIPLES
"A motion for judgment on the pleadings based

on the defense that the plaintiff has failed to state a

claim is analyzed under the same standards that apply
to a Rule l2ôX6) motion." Revell v. Port Auth. qf N.Y.

& N.J.. 598 F.3d 128. 13413d Cir.20l0) (citingTurbe
y-G_o_vl of t he VJ., e38Ì24 427 , 42_ 3l3L çtr J991ù.
Under the Supreme Court decisiotts in Bell Atlantic v.

Twombllt. 550U.5. 544 Q007\, and Ashcroli v. Iabal.
129 S.Ct. 1937 (2009), when presented with a motion
to dismiss for failure to state a claim under Fedelal

Rule ofCivil Procedure l2(b)(6):

*3 [D]istrict courts should conduct a two-part
analysis. First, the factual and legal elements of a

claim should be separated. The District Court must

accept all of the complaint's well-pleaded facts as

true, but may disregard any legal conclusions.

Second, a District Court must then determine

whether the facts alleged in the complaint are suÊ

frcient to show that the plaintiff has a "plausible

claim for relief."

Fowler v. UPMC Shabtside. 578 F.3d 203,
210-ll (3d Cir.2009) (quoting þbal, 129 5.C.. at

(D.V.1.2010). "4 district court may grant the motion
to dismiss only if, accepting all factual allegations as

true and construing the complaint in the light most

favorable to plaintiff, it determines that plaintiff is not
entitled to relief under any reasonable reading of the

complaint." Acosta, 53 Y .1. at77l (citing Caposrosso

t. Supreme Court ol N.J.. 588 F.3d 180, 184 (3d

Cir.2009) (intemal quotations and brackets omitted)).

"Determining whether a complaint states a plau-

sible claim for relief... [is] a context-specific task that

requires the reviewing court to draw on its judicial

experience and common sense." Mekl:US.n_l:, etly_-oJ
York, 577 F.3d 521. 531 ßd Cir.2009\ (citing lctbal,

129 S.Ct. at 1950). While the Court must determine

whether the facts as pleaded state a plausible claim for
relief, "a well-pleaded complaint may proceed even if
it strikes a sawy judge that actual proof of those facts

alleged is improbable and that a recovery is very re-

mote and unlikely." Fowler, 578 F .3d at 213 (quoting

Twombl.v. 550 U.S. at 556).

"On a motion to dismiss, the Court 'may consider

documents that are attached to or submitted with the

complaint and any matters incorporated by reference

or integral to the claim, [and] items subject to judicial

notice.' " Acosta, 53 Y.L at 768 n.l (quoting Buck v.

Itampton Twp. Sch. Dist., 452 F.3d 256. 260 ßd
Cir.2006)); see also Delaware Nalion v, Pennsylva-

nia. 446 F.3d 410.413 ßd Ci¡.200O ("Courts may

consider matters of public record, exhibits attached to

the complaint, and undisputedly authentic documents

attached to a motion to dismiss.").

III. DISCUSSION
In their Motion, Defendants raise a variety of

arguments attacking the sufficiency of Plaintiffs due

process, equal protection, gender discrimination,

breach ofcontract, breach ofthe implied covenant of
good faith and fair dealing, and intentional infliction
of emotional distress claims. The Court will examine

each claim in tum before addressing Plaintiffs con-

tention that she is entitled to amend her Complaint

Page 3
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should any of her claims fail.

A. Duc Proccss

Seeking redress under 42 U.S.C. ti 1983, Plaintiff
alleges in Count I of her Complaint that Defendants

violated her rights under the Fourteenth Amend-
ment-as applied to the Virgin Islands through 48

U.S.C-._j_15j]-by depriving her of her "constih¡-
tional property right in her employment" without due

process. (Dkt. No. I at flfl 434Ð.Ext Defendants

contend that the due process claim must fail because

Plaintiff did not have a property right in her employ-
ment under Virgin Islands law. (See Dkt. No. 34-l at

5-7). The Court agrees that Plaintiff has not stated a
plausible due process claim.

FN3. In Boyd-Richards v. De Jongh, "/r., No.

1145,2012 U.S. Dist. LEXIS 1077 (D.V.l.
Ian. 4,2012), the Court explained the inter-
play of the Fourteenth Amendment and 48

U.S.C. $ r56l:

Third Circuit explained that "to establish a procedural

due process claim, a plaintiff must demonstrate that

(l) he was deprived ofan individual interest that is
encompassed within the Fourteenth Amendment's

protection of life, liberty, or property, and (2) the

procedures available to him did not provide due pro-

cess of law." Iles v. de Jonsh, 638 F.3d 169. 173 Q!
Cir.20l l) (citations and intemal quotations omitted).
Further, "[t]he question of whether an employee has a

property right in continued employment is a question

of state [or tenitorial] law." Id. (citations omitted).
Thus, Virgin Islands law govems whether Plaintiff
had a property right in her position with ESU. 1d.;

Mclntosh-Luis v. DeJongh, No. 09-22, 2012 U.S.

Dist. LEXIS 45362, * 
1 4 (D.V.l. Mar. 30, 2012), qff d,

No. t2-2256,2012 U.S.App. LEXIS 25469 (3d Cir.
Dec. 13, 2012).

Virgin lslands law establishes three categories of
public employees---rxempt service, "regular" career

service, and "not regular" career service. Iles, 638

F.3d at 173; Mclntosh-Luis, 2012 U.S. Dist. LEXIS

45362 at *15; Noorhasan v. De Jongh, No.

ll-cv-2011, 2012 U.S. Dist. LEXIS 45368, 'k8-9

(D.V.l. Mar. 31, 2012). Of these three categories, only
those who meet the definition of "regular" career

service employees enjoy due process protection. 1/es,.

638 F.3d at 174; Mclntosh-Luis, 2012 U.S. Dist.

LEXIS 45362 at *161' Noorhasan, 2012 U.S. Dist.

LEXIS 45368 at *8-9. As the Third Circuit explained:

To be a "regular" employee and thus gain a property

interest in employment, an employee must have

been "appointed to a position in the [career] service

in accordance with this chapter after completing his

working test period." 1 V.l.C.j 451. "[T]his chap-

ter" refers to Title 3, Chapter 25 of the Virgin Is-

lands Code, which in addition to ôtì 451 and 451a,

also includes Sections 521 through 535. These sec-

tions set forth the standards and requirements for
"tests, appointments, promotions, and dismissals"

of "regular" public employees. Under Section 521,

to have been "appointed to a position in the [career]

As a resident of the Virgin Islands, an un-

incorporated territory, IPlaintiffs] civil
rights are defined by the Bill of Rights set

forth in 48 -U.S.C-$_llé1. Nevertheless, g

l56l expresses the congressional intention
to make the federal Constitution applicable

to the Virgin Islands to the fullest extent

possible consistent with its status as a ter-

ritory. Section l56l contains provisions

that mirror the First Amendment and the

Due Process and Equal Protection clauses

of the Fourteenth Amendment to the Con-
stitution of the United States.

Id., 2012 U.S. Dist. LEXIS 1077 at *6
(intemal citations and quotation marks

omitted).

*4 In an examination of due process claims in the

context of public employees of the Virgin lslands, the

Page 4
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service in accordance with this chapter" requires

that an employee have been appointed "on the basis

of merit and fitness, to be ascertained by competi-

tive examinations." 3 V.l.C. Q 521.

1/es, 638 F.3d at I 75-76.FNr

FN4. As the Third Circuit noted, the defini-
tion of "regular" employee was amended in

2010. Ile,s. 638 F.3d at 176. However, the

amendment is not retroactive, and this Court

is required to apply the definition of "regu-

lar" employee that existed at the time Plain-

tiffs lawsuit arose. Id. at 177. Accordingly,

this Court will apply the pre-amendment

definition discussed above because Plaintiffs
due process claim arose on March 24,2009,
the date of her removal from ESU. (Dkt. No.

I atu 37).

In the instant case, Plaintiffs Complaint does not
describe the nature of her appointment so as to plau-

sibly show that she was a "regular" career service

employee entitled to due process protections. /_gþ41t

129 S.Ct. at 1950 ("where the well-pleaded facts do

not permit the court to infer more than the mere pos-

sibility of misconduct, the complaint has alleged-but
it has not 'show [n]'-'that the pleader is entitled to

reliefl ") (quoting Fed.R.Civ.P. 8(aX2)). To the con-

trary, Plaintiff assefts that the position of DSO was

classified as an "unclassified/exempt" position, but
then alleges, in conclusory fashion, that the "exempt"

or "unclassiflred" status is an "erroneous classiflica-

tion." (Dkt. No. I at lllJ 9-10). The Court will disre-

gard such unsupported legal conclusions. Ethypharm

S.A. France v. Abbott Iøås., No. ll-3602, 2013

U.S.App. LEXIS 1567, *21 n.l4 (3d Cir. Ian. 23,

2013) (noting that courts "disregard legal conclusions

and threadbare recitals of the elements of a cause of
action, supported by mere conclusory statements")

(citations and internal quotation marks omitted).

*5 Further, even assuming that Plaintiff was in a
career service position and not classified as exempt

service, Plaintiffs Complaint contains no factual al-

legations demonstrating that she meets the definition

of a "regular" career service employee. The Complaint

is silent on the crucial issue of whether Plaintiff was

appointed to the position in accordance with Title 3,

Chapter 25 of the Virgin Islands Code, including

whether she was "appointed on the basis of merit and

fitness ... [as] ascertained by competitive examina-

tions" after "completing [her] working test period."

Iles at 176. Rather, the Complaint states simply that

Plaintiff was given a "change of class and position" to

become Dignitary Security Officer with ESU. (Dkt.

No. I at fl 9). As the Third Circuit noted in ^l/es,

"merely because a Virgin Islands public employee is
part ofthe 'career service' does not necessarily mean

that he is also a 'regular' employee with a property

interest entitled to due process protection." Id. at 175.

ln sum, Plaintiff has not alleged facts sufficient to

state a plausible due process claim. Id. at 173 (noting

that a plaintiff must first demonstrate that he or she

"was deprived of an individual interest that is en-

compassed within the Fourteenth Amendment's pro-

tection of life, liberty, or property"); Mclnlosh-Luis,

2012 U.S. Dist. LEXIS 45362 at *20 (finding, in the

summary judgment context, that "Plaintiff did not

have a protected property interest in her position, and

therefore, her Fourteenth Amendment due process

claims must fail"). As the Supreme Court has con-

cluded, facts that allow the Court to infer nothing

more than "the mere possibility of misconduct" are not

sufficient to survive a motion to dismiss. Iqbal, 129

s.ct. 1937.

Defendants raise two additional challenges to

Plaintiffs due process claim: (l) that the Govemment

of the Virgin lslands and its officers acting in their

official capacity are not persons within the meaning of
ô 1983; and (2) that Plaintiffdid not allege sufficient

facts to establish individual liability of Governor de

Jongh. (Dkt. No. 34-l at 4-5). As to the first argu-

Page 5
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ment, it is well established that "[n]either the Territory

of the Virgin Islands nor its officers acting in their
official capacities are 'persons' under 42 U.S.C. {i

1983;' McCaulq, v. Univ. o./ the V.1.. 618 F.3d 232,

240 (3d Cir.20l0) (quoting Brow v. Farrelbt,994 F.2d

1027. 1037 (3d Cir.l993)). Thus, they may not be sued

for money damages. Iles, 638 F.3d at 177 (citations

omitted). However, because they may be sued for
prospective injunctive relief, id. at 177-78, the due

process claim against the Govemment of the Virgin
Islands and its officers is not subject to dismissal in its
entirety on the ground that they are not persons under

the meaning of { 1983.

Defendants' second argument, however, is meri-

torious. The Court agrees that the Complaint does not

contain sufficient facts to plausibly show that Gov-
ernor de Jongh was personally engaged in, directed, or

acquiesced in conduct that violated Plaintiffs due

process rights. See Boyd-Richards, 2012 U.S. Dist.

LEXIS 1077 at *7 (dismissing due process claim
where the complaint did not allege that defendant

"personally engaged in, directed, or acquiesced in

conduct that violated plaintiffs rights"). Thus, as

pleaded, the claim against Govemor de Jongh in his

individual capacity does not state a plausible claim for
relief. This pleading deficiency provides an inde-

pendent basis-apart from Plaintiffs failure to estab-

lish a protected property interest in her employ-

ment-to dismiss the due process claim against Gov-
ernor de Jongh in his individual capacity.

B. Gcndcr Discrimination
In Count III of her Complaint, Plaintiff claims

that Defendants impermissibly discriminated against

her on the basis of gender in violation of Title VII and

3 V.l.C. 531. To establish a prima facie case of
gender discrimination, Plaintiff must show that: (l)
she is a member of a protected class; (2) she is quali-

flred for the position in question; (3) defendant took an

adverse employment action; and (4) circumstances

sunounding the adverse action support an inference of
discrimination based on Plaintiffs protected class.

Moore v. Shinseke, No. ll-4234, 2012 U.S.App.

LEXIS 13553, *3+ (3d Cir. July 3, 2012) (citing
Texas De¡t't o/ Cmt!. AÍTairs v. Burdine, 450U.S.248.
253-s4 fl98r)).

*6 Defendants contend that Plaintiffhas failed to

state a gender discrimination claim, but they challenge

only the fourth element of the prima facie case. (See

Dkt. No. 42 at ll) ("[R]eadily admit[ing]" the first
elements but "categorically deny[ing] that nonmem-

bers of the protected class were treated more favora-

bly"). The Court finds, however, that the Complaint

contains factual allegations-that this Court must

accept as true-from which to support an inference of
discrimination sufficient to withstand a motion for
judgment on the pleadings. Specifically, Plaintiff
contends that unlike her male counterparts at the ESU,

she was assigned to menial tasks including "run [ning]
personal errands" for Lt. Governor Francis's wife and

nonprofit organizations (Dkt. No. I at flJf 17; 44), and

"chauffeur[ing]" the Lt. Governor's housekeeper to

work whether Plaintiff was on duty or not. (/d. at lffl
25;27). Additionally, Plaintiff alleges that male ESU

agents were permitted to take compensatory time

when Lt. Governor Francis and his family were "off
island," but she was not. (ld. atl26). Finally, Plaintiff
contends that when she was removed from her posi-

tion, she was replaced by a male agent. (Id. at flfl 16;

40).

These allegations are sufficient to survive De-

fendant's motion seeking the dismissal of Plaintiffs
claim that she was subject to discrimination based on

her gender. Thus, the Court will deny Defendants'

Motion for Judgment on the Pleadings to the extent it
seeks dismissal of Plaintiffs gender discrimination

claim.

C. Equal Protection
In Count I of the Complaint, Plaintiff claims that

"Defendants, acting under color of law, have, by and

through their actions intentionally deprived [Plaintiff]
of the rights guaranteed by the ... equal protection
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clause[ ] of the Constitution." (Dkt. No. I at fl 45).

"To state a claim under the Equal Protection

Clause, a $ I 983 plaintiff must allege that a state actor

intentionally discriminated against him because of his

membership in a protected class." Lande v. Ciq, ol
Bethlehent, 457 F. Aoo'x 188. 192 ßd Cir.2012]' (cit-
ing Chambers ex rel. Chambers v. Sch. Dist. of Phila.
Bd. of Educ.,587 F.3d t76,196 (3d Cir.2009)). The

Court finds that Plaintiff has stated a plausible claim
for relief under the Equal Protection Clause of the

Fourteenth Amendment. The same facts that support

Plaintiffs gender discrimination claim also support

her equal protection claim, given that the individuals
alleged to have discriminated in this instance are state

actors. Thus, the Court will deny Defendants' Motion
for Judgment on the Pleadings as it relates to Plaintiffs
equal protection claim to the extent that the claim
pertains to allegations of gender discrimination.

D. Contract
Plaintiffs Complaint also contains three contract

claims: (l) breach of contract on the grounds that

Defendants allegedly failed to comply with the "pro-
cedures and policies" incorporated into Plaintiffs
employment contract in demoting and discharging

her; (2) breach of contract with regard to Lt. Govemor
Francis' alleged promise that Plaintiff would eam

compensatory time for overtime hours worked as an

ESU agent; and (3) breach ofthe implied covenant of
good faith and fair dealing with regard to compensa-

tory time. (Dkt. No. I at flfl 48; 59-62). Defendants

contend that Plaintiff has failed to establish the es-

sential elements of these claims. (Dkt. 34-l at I l).

"To state a claim for breach of contract under

Virgin Islands law, a plaintiff must allege: (l) the

existence of a contract, including its essential terms;
(2) the breach ofa duty imposed by the contract; and

(3) damages resulted from the breach." Speal<s v. Gov't
of the V.1., No.2006-168, 2009 U.S. Dist. LEXIS
3565, "12 (D.V.I. Jan. 14, 2009) (citations omitted);
see also Rainev v. l-lermon. 55 V.l. 87-5- 881

(V.1.201l) ("Under Virgin Islands law, to prove a

breach of contract, a plaintiff must establish (l) an

agreement, (2) a duty created by that agreement, (3) a

breach of that duty, and (4) damages.") (citation and

internal quotation marks omitted).

Turning first to Plaintiffs "procedures and poli-
cies" breach of contract claim, Plaintiff avers as fol-
lows:

Page 7

l. "Defendants represented the ESU Standard Op-

erating Procedural Manual ("SOPM') as [Plain-
tiff sl employment contract."

*7 2. "The SOPM describes the administration's

guidelines and procedures for demotion and/or

discharge of all ESU employees, in addition to the

ESU's employee's right to appeal a demotion or
discharge."

3. "Defendants did not adhere to the SOPM when

they demoted and/or discharged [Plaintiffl without

cause or due process thereby breaching her em-

ployment contract."

4. "The actions ofDefendants are clearly a breach of
its procedures and policies set forth in the Virgin
Islands Government Department of Personnel Rules

and Regulations, 3 VIC 530 and the ESU Standard

Operating Procedures Manual which form the basis

of the contract."

(Dkt. No. I at flfl I l-13; 48). Even if this Court
were to assume that these allegations suffice to sup-

port a claim for the existence of a contract, Plaintiff
has failed to state a claim because she has not identi-
fied a specif,rc duty imposed by the agreement and

breached by Defendants. Rainev, 55 V.l. at 881 (re-

quiring plaintiff to establish a duty created by the

contract and a breach of that duty); see also Speaks,

2009 U.S. Dist. LEXIS 3565 at *13-14 ("[E]ven as-

suming that these statements allege a contract between
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[plaintiff] and [defendant], [plaintiffl did not include
any ofthe contract's 'essential terms.' "). In particular,

Plaintiff does not identiff what policies or procedures

actually govern the removal of employees. Plaintiff
further failed to allege any facts plausibly showing
that Defendant breached these unidentified removal

policies and procedures.

ln short, Plaintiffs allegations amount to nothing

more than the assertion that a contract existed and

Defendants breached unidentified terms of this con-
tract. As the Third Circuit explained, district courts

may disregard such bare legal conclusions. Fow_ler-

578 F.3d at 210-l 1. Accordingly, Plaintiffs "policies

and procedures" breach of contract claim cannot sur-

vive Defendant's Motion for Judgment on the Plead-

ings.

In sta¡k contrast to her'þolicies and procedures"

claim, Plaintiff has sufficiently alleged a breach of
contract claim with respect to the promise of com-
pensatory time for overtime hours worked. In partic-

ular, the Complaint alleges that:

l. "Lieutenant Governor Francis and Director

Thomas specifically represented to [Plaintiff] and

other ESU agents that they would earn compensa-

tory time for the hours worked in excess of 40

hrs/week."

5. Plaintiff was removed from her position with
ESU so that Defendants could "avoid [their] obli-
gation of remuneration."

(Dkt. No. I atl\22-23;29;31;39).

These allegations are sufhcient to support a claim

for: (l) the existence of a contract and the specific

duty created thereby (the alleged promise to award

Plaintiff compensatory time for hours worked in ex-

cess offorty hours per week); (2) the alleged breach of
that contract (Defendants' failure to award Plaintiff
compensatory time); and (3) damages resulting from

this breach (lost compensation and removal from her

position). Plaintiff has, therefore, stated a plausible

claim for breach of contract with respect to compen-

satory time. See Rainelt. 55 Y.l. at 881; Speaks, 2009

U.S. Dist. LEXIS 3565 at *12. Accordingly, the Court

will deny Defendant's Motion for Judgment on the

Pleadings as it relates to Plaintiffs claim for breach of
contract for compensatory time eamed.

*8 Plaintiff also contends that Defendants

breached the implied covenant ofgood faith and fair
dealing with respect to the promise of awarding

compensatory time. (Dkt. No. I at 1l1l 59-62). As this

Court has explained:

The implied covenant of good faith and fair dealing

states that every contract imposes upon each party a

duty of good faith and fair dealing in its perfor-

mance and its enforcement.

To succeed on a cause of action for breach of the

covenant of good faith and fair dealing, a plaintiff
must prove acts by the defendant that amount to

fraud, deceit, or misrepresentation. To successfully

allege an act of fraud or misrepresentation, a com-

plainant must demonstrate: (l) a knowing misrep-

resentation of a material fact, (2) intent by the de-

fendant that the plaintiff would rely on the false

statement, (3) actual reliance, and (4) detriment as a

Page 8

2. "[A]t no time did Defendants have the intention

or means to honor its [sic] promise of compensatory

time."

3. "[Plaintiff] relied to her detriment on the De-

fendants' representations of remuneration for
working virtually around the clock."

4. "From 2007-2008 [Plaintiff] accrued 2245 hours

of compensatory time, the equivalent of 7 months

leave with pay."
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result of that reliance.

Galloway v. Islands Mech. Contractor, Inc.,

No.2008-071, 2012 U.S. Dist. LEXIS 129014, *57

(D.V.l. Sept. I l, 2012) (citations and intemal quota-

tion marks omitted); see also Desir v. Hovensa, LLC,

No. 2007/97, 2012 U.S. Dist. LEXIS 30476, *25

(D.V.l. Mar. 7, 2012); RESTATMENT (SECOND)

oF CONTRACTS $ 205 (1981).

Here, Plaintiff has alleged sufäcient facts to sur-

vive a motion for judgment on the pleadings. The

Complaint alleges that Defendants promised Plaintiff
that she would earn compensatory time for hours

worked in excess of forty hours per week; Defendants

never intended to fulfill this promise; and Plaintiff
detrimentally relied by accruing 2245 hours of com-

pensatory time without remuneration. (See Dkt. No. I
at ll 22-23; 29; 3l;39). One could reasonably infer

from the allegations in the Complaint-which must be

accepted as true-that Defendants intended for Plain-

tiff to rely on the promise of compensatory time, but

had no plan of honoring the promise. Such an infer-

ence could be drawn from Plaintiffs allegations that,

after multiple meetings on the subject (and many

hundreds of hours of compensatory time accrued),

Defendants instructed Plaintiff to continue working

until Defendants could "figure out" a way to honor

their promise, and then subsequently removed Plain-

tiff from the DSO position without honoring the

promise. (I d. at ll 3G-33 ; 3 5 ; 37 : 39). Therefore, the

Court will deny Defendants' Motion for Judgment on

the Pleadings to the extent it seeks dismissal of Plain-
tiffs claim for breach ofthe implied covenant ofgood
faith and fair dealing.

E. Intcntional Infliction of Emotional Distrcss

In Count V of the Complaint, Plaintiff seeks to

recover for intentional infliction ofemotional distress

on the grounds that "Defendants'actions have affected

her to such as [sic] extent that it appears [their] intent

was to humiliate, embarrass and inflict emotional and

flrnancial harm upon Plaintiff [.]" (Dkt. No. I at fl 64).

Plaintiff further asserts that "such actions were ex-

treme and outrageous and executed with reckless

disregard to Plaintiffs rights[,]" and that she "has

suffered emotional distress and harm all to her detri-

ment[.]" (ld. at ll 6445). One can infer from the

allegations in the Complaint that the "actions" to
which Plaintiff refers are the same actions which form

the basis of Plaintiffs other claims-that Defendants

allegedly required Plaintiff to perform menial tasks,

treated her less favorably than male ESU employees,

and ultimately removed her from ESU illegally and

without honoring the compensatory time accrued.

*9 Defendants contend that these actions do not

rise to the level necessary to support a claim for in-

tentional infliction of emotional distress. (Dkt. No.

34-l at I 2). The Court agrees.

This Court previously addressed claims of inten-

tional infliction of emotional distress in the employ-

ment context in Glasgow v. Veolia Waler North

America, Operaling Services, LLC No.2009-019,

2010 U.S. Dist. LEXIS 99570 (D.V.l. Sept.21,2010).

ln Glasgow, the Court explained the "high bar to
meet" to state a claim for intentional infliction of
emotional distress:

fintentional infliction of emotional distress] occurs

when one who by extreme and outrageous conduct

intentionally or recklessly causes severe emotional

distress to another. In order to be liable for [inten-
tional infliction of emotional distress], a defendant's

conduct must be so outrageous in character, and so

extreme in degree, as to go beyond all possible

bounds ofdecency, and to be regarded as atrocious

and utterly intolerable in a civilized society.

Id. at *28-29. The Court continued, noting that

"[i]t is extremely rare to find conduct in the employ-

ment context that will rise to the level of outrageous-

ness necessary to provide a basis for recovery for the

tort of intentional infliction of emotional distress." .ld

Page 9
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at *29 (emphasis added) (quoting Mcttczak v. Ilranl!1

.ford Canút & Chocolate Co.. 136 F.3d 933.940 (3d

Cir.l997)). "Whether the defendant's conduct is so

extreme or outrageous as to permit recovery is initially
a matter to be decided by the court." Speaks, 2009

U.S. Dist. LEXIS 3565 at *21 (citing RESTATE-
MENT (SECOND) OF TORTS { 46 cmt. h).

The Court finds that the allegations in Plaintiffls

Complaint do not rise to the level of conduct so out-

rageous and extreme "as to go beyond all bounds of
decency" and which should be "regarded as atrocious

and utterly intolerable in civilized society." See id. at
*29-30 (finding, in the motion to dismiss context, that

plaintiffs allegations of pervasive discrimination and

employer's preferential treatment of Caucasian work-
ers was not sufficiently outrageous to support inten-
tional infliction of emotional distress claim). Ac-
cordingly, the Court will grant Defendant's Motion for
Judgment on the Pleadings on Count V of Plaintiffs
Complaint.

F. Leave to Amend
Having concluded that Plaintiff has not suffi-

ciently pleaded a number of claims, the Court must

address Plaintiffs request for leave to amend her

Complaint. ln her Opposition to Defendants' Motion,
Plaintiffasserts that "in the event the complaint fails to
state a claim, unless amendment would be futile, the

District Court must give a plaintiff the opportunity to

amend her complaint." (Doc. No. 36 at4-5) (emphasis

added). Plaintiff cites two cases for this proposition:

Shane v. Fauver. 213 F.3d, ll3 ßd Cir.2000\, and

Phillíps v. Countv of Alleshenv. 515 F. 3d 224 (

FN5. In Shane, the Third Circuit noted that

"[a]mong the grounds that could justifu a

denial ofleave to amend are undue delay, bad

faith, dilatory motive, prejudice, and futili-
ty." Id., 213 F.3d aI ll5 (citations omitted).

Similarly, the Third Circuit stated in Phillìps
that "if a complaint is vulnerable to l2( b)(

6) dismissal, a district court must permit a

curative amendment, unless an amend-

ment would be inequitøble or futì|e."
1rt., 5t5 F. 3d at 236 (emphasis added)

(citing Gra:¡son v. Mqtview Stote Hosp.,293
F.3d 103. 108 (3d Cir.2002), in tum citing
.lhnno )17 F ?d af I | Á\

Page l0

3d Cir. 2008). Neither case restricts the denial of
leave to amend solely to futility of amendment. N In

any event, none of the various grounds for denying

leave to amend (undue delay, bad faith, dilatory mo-
tive, prejudice, futility) is present in this case. More-
over, "[t]he court should freely give leave [to amend]

when justice so requires." Esd-&ely.P=_Ëld(A;
Shane.213 F.3d at ll5. And here,justice so requires.

*10 As discussed above at length, Plaintiff failed

to sufficiently plead the due process claim; the "poli-
cies and procedures" contract claim; and the inten-

tional infliction of emotional distress claim. However,

Defendants should not gain a tactical advantage by

waiting until the close of discovery to file a motion for
judgment on the pleadings, possibly capitalizing on

what may tum out to be technical pleading deficien-

cies that could be cured by amendment. Thus, the

Court will not-by denying an amendment to the

pleadings-permit the defeat of potentially meritori-

ous claims by means of post-discovery identihcation

of potentially curable pleading defects. At the same

time, discovery has been conducted on the claims

asserted by Plaintiff in her initial Complaint, and

opening discovery to new claims at this juncture

would further delay the proceedings. Accordingly, the

Court will grant Plaintiff leave to amend her Com-
plaint-if she so chooses-to address the pleading

defects identified in this Memorandum Opinion, and

Defendants will be permitted to respond in accordance

with the applicable Rules of Civil Procedure. How-

ever, Plaintiff will not be permitted to allege any new

claims in an Amended Complaint.

IV. CONCLUSION
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For the reasons stated above, Defendants' Motion
for Judgment on the Pleadings (Dkt. No. 34) is granted

with respect to Plaintiffs due process, breach ofcon-
tract (for violating unidentified "policies and proce-

dures'), and intentional infliction of emotional dis-

tress claims. The Motion is denied with respect to
Plaintiffs gender discrimination and equal protection

claims, contract claims regarding compensatory time,

and alleged breach of the implied covenant of good

faith and fair dealing. An appropriate Order accom-
panies this Memorandum Opinion.

D.Virgin Islands,20l3
Magras v. De Jongh

Slip Copy,20l3 WL 692510 (D.Virgin Islands)

END OF DOCUMENT
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No. 3:06CV-332-H.
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D. Liddle, Phillip G. Bazzo, Macuga & Liddle, PC,

Detroit, MI, for Plaintiffs.

MEMORANDUM OPINION
JOIiN G. HEYBURN. II, Dishict Judge.

*l Thirty-five residents of Bardstown, Kentucky
("Plaintiffs") N bring this lawsuit alleging nuisance,

trespass and negligence by Defendant Barton
Brands, LTD., ("Barton Brands"), a distilled spirits
producer that operates a coal-fired production facility
in the vicinity of Plaintiffs' homes. Plaintiffs request

injunctive and monetary relief based on the presence

of particles and odors on their property that are al-

legedly the result of various emissions by Defendant.

The matter is before the Court on Defendant's Motion
for Summary Judgment and Defendant's Motion to
Exclude Plaintifß' Expert Report of Stephen Paul and

Daniel C. Maser. For the reasons set forth below, the

Court will partially grant Defendant's summary
judgment motion and deny Defendant's motion to
exclude the expert report.

FNl. The original Plaintiffs were Dallas R.

Armstrong, Debbie Atwell, David Bobbitt,

James Brockman (the individual whose name

appears in the style of this case), Phyllis A.

Brockman and lrma Livers. All of these in-

dividuals have been dismissed from the case

by Agreed Order.

l.
Plaintiffs, originally five residents living near

Defendant's Bardstown, Ky. plant, filed this lawsuit as

a putative class action in July 2006, alleging that more

than 2,000 residents near the Barton Brands facility
were potentially affected by odors and "particulate

matter" originating from Defendant's liquor distill-
ery.rN2 Because this Court's previous decision related

to Plaintiffs' class action status is relevant to the pre-

sent opinion, a brief review of the class certification

issue is helpful.

FN2. In the last five years, this Court has

presided over more than a half dozen similar

cases involving plant emissions, a handful of
which remain pending. Though the cases all

raised similar claims of nuisance, trespass

and negligence, each one has presented

unique factual issues-possibly this one

more than others. The Court's analysis here is

somewhat different from Dickens v. OxlVi-
r.v/s, 631 F.Supp.2d 859 (W.D.Ky.20091, and

Bell v. DuPont. 640 F.Suop.2d 890

OV.D.Ky.2009), because of the presence of
actual particles, and notjust odors, on Plain-

tiffs' properties. Also, the expert reports on

particles distinguished this opinion from the

Court's opinions on class certification in

Burkhead v. Louisville Gas & Electric
(0çCV-282-H) and Cox v. American Syn-

thetic Rubber (06-CV422). The brief dis-

cussions of trespass in Burkhead and Cox

were also different from this one in that they

were made in the context of class certifica-

tion, rather than a motion for summary
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judgment, as here. Last, the close proximity
of the many factories in Louisville's Rub-

bertown neighborhood further complicated

the causation issues in many of the Court's

previous related opinions.

A.
Early in the case, after Plaintiffs indicated they

would seek class certification, this Court issued a

Scheduling Order bifurcating the class certification
issues from the merits issues and allowing the parties

six months to proceed with class discovery. At the

close of that period, Plaintiffs submitted a memoran-

dum supporting their motion to certify the class; De-

fendant objected. On November 5,2007, this Court
held a hearing to determine whether the Plaintiffs
could meet the Rule 23 requirements for Class Certi-
fi cation. Fed.R.Civ.P. 23(bX2){3).

The Court subsequently denied class certification,
based in part on the absence of any verifiable con-

nection between the scope of the class and Defendant's

alleged emissions. Our opinion noted the many "evi-
dentiary shortcomings" in the case, including the

complete failure of Plaintiffs' then expert, Robert L.

Wabeke, to create a causal link between the relevant
odors and particles and Barton Brands'emissions. The

Court also found that Plaintiffs' "improper class defi-
nition" was fatal to their ability to meet the require-
ments of class certification. Following that opinion,
the Court granted Plaintiffs leave to file an Amended

Complaint adding more than one hundred new Plain-
tiffs to the case, though all but 35 have now been

dismissed through a series of Agreed Orders. Dis-
covery proceeded on the merits ofthe case and is now
complete; trial is scheduled for February 2010.

B.

Plaintiffs are all residents living within a two-mile
radius of the Barton Brands facility at 300 Barton
Road in Bardstown. They allege that various chemi-
cals Defendant uses in its distillation process create

unpleasant odors. Descriptions of the odors vary, but

they have been characterized as a sweet smell, pun-

gent sulfur, yeast, foul and disgusting, raw sewage,N
rotten eggs, liquor, sour mash and fruity. Plaintiffs

further allege that Defendant's coal-fired boiler emits

"fallout" particles that blanket their homes, vehicles

and yards. Descriptions of the particles are similarly
varied and include black soot, black ash, black parti-

cles, black rain, black mold, black mud, black fungus

and a black oily substance. Some Plaintifß described

the substance as growing. Though the Barton Brands
facility has been operating near Plaintiffs' homes for
many years, they assert that the problems began

around 1999, when Barton Brands was acquired by
Constellation Brands.

F'N3. Plaintiffs have since asserted that they

are not making claims against Barton
Brands for any sewage or sewer-type odors.

*2 To support their case that the particles and

odors originate at Defendant's plant, Plaintiffs offer
various agency and public reports that identifu

chemicals Defendant releases as part of its distillation
process. Plaintiffs have also produced four expert

reports, in addition to the report they relied upon in the

class certification phase, to analyze the composition of
the offending odors and substances. Additionally,
Plaintiffs offer documentation of individual accounts

ofhow the odors and particles have impacted them rNa

and their properties.

Efl4. All claims of personal injury were

dismissed by Agreed Order in 2007.

Defendant Barton Brands is a liquor distiller
selling such brands as Very Old Barton Bourbon

Whiskey, Ten High Bourbon, Paul Masson Brandy

and others. It has operated the Bardstown distillery at

issue since 1879, except for a brief period during
prohibition. When it first opened, the distillery was

located in a rural area, but over time, the city of
Bardstown grew up around it. Today, the distillery is

Page 2

@ 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



Not Reported in F.Supp.2d,2009 WL 4252914 (W.D.Ky.)
(Cite as:2009 WL 4252914 (W.D.Ky.))

located near other manufacturing and industrial plants

including Bardstown Mill, I{eaven Hill Distillery and

the City of Bardstown's wastewater treatment plan and

lift stations.

Barton Brands asserts, and Plaintiffs do not ap-

pear to dispute,Frs that the distillery generally meets or

exceeds all relevant legal standards relating to air and

odor emissions, including state and federal laws and

regulations. N Furlhermore, Barton Brands offers

evidence that it uses various systems and equipment,

including a "hammer mill" designed to reduce emis-

sions.

FN5. Plaintiffs assert that Defendant's plant

emits "thousands of tons of chemical prod-

ucts per year," but does not specifically al-

lege that such emissions violate any legal

standards. Rather it simply alleges that

Plaintiffs complain to various governments

and agencies about the fallout and odors. For

its part, Defendant argues that it employs

"state of the art" air emission conhol fea-

tures, but does not appear to assert that its
plant emits no odors or particles. It points to a

Kentucky Division of Air Quality report that

investigated some of the black particles in the

area and found the particles were mold, but

were likely not harmful or related to Barton
Brands.

Plaintiffs'evidence make this case ripe for summary

judgment. Specifically, Defendant complains that

Plaintiffs' expert reports fail to establish that Barton
Brands is the cause of either the odors or fallout at

issue and that Plaintiffs have not produced legally

sufficient evidence of damages. Alternatively, Barton
Brands seeks to exclude a December 2008 expert

report by Stephen Paul and Daniel Maser on the basis

that it presents an entirely new claim and theory of
damages.

II.
Summary Judgment is appropriate where no

genuine issue of material fact exists, thus entitling the

moving party to judgment as a matter of law. Fed. R.

Civ. Pro. 56(c); Celolex Corp. v. Catrett. 477 U.S.

3 t7 . 322. t06 S.Ct. 25 48. 9 | L.Ed.2d 265 ( 1986). The
moving party initially bears the burden of demon-

strating that an essential element of the non-moving

party's case is lacking. Kalamazoo River Studv Group

v. Roclcwell Int'l Corp., l7l F.3d 1065. 1068 r6th

Cir. 1999). The non-moving party may respond by

showing that a genuine issue exists. Anderson v. Lib-
ertlt Lobbv, Inc.. 477 U.S. 242.250. 106 S.Ct.2505.

9!_LE42A_W_(1986). A genuine dispute exists

where, "the evidence is such that a reasonable jury

could return a verdict for the non-moving par-

ty." Anderson v. Liber\ Lobbv, Inc.. 477 U.5.242.
248. 106 S.Cr. 2505. 9l L.Ed.2d 202 fl986).

III.
Plaintiffs claim that Barton Brands' odors and

particles constitute nuisance. Under Kentucky law, a

nuisance "arises from the unreasonable, unwarranted,

or unlawful use by a person of his own property and

produces such material annoyance, inconvenience,

discomfort or hurt that the law will presume a con-

sequent damage." Smith v. Carbide & Chems. Corp,.

507 F.3d 372. 379 (.6th Cir.2007\ (quoting CiN ol
Somerset v. Sears. 313 Kv. 784. 233 S.W .2d 530. 532
(Ky.1950)) (internal quotations omitted). Its essence is

the interference with the use and enjoyment of land.

1d. Nuisance does not require proof of negligence.

Page 3

F\þ- Defendant does acknowledge one

$1,500 f,rne by the City of Bardstown in May

2006 of an accidental release of brandy into

Barton Brands' pretreatment lagoon, but

notes that that incident is not relevant to the

claims in this case. Furthermore, it
acknowledges a self-reported incident in

May 2002 where excess sulfur dioxide was

emitted. No sanctions were imposed.

Barton Brands argues that multiple failures in
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L_!!!__Ma,_þ-v. Kell,",_394 S.W.2d 755. 758
(Ky.1965). Kentucþ consistently treats odor and

noise complaints as nuisance claims. See, e.g., J.R.

Curr.v v. Fartners Livestock Mkt., 343 S.W.2d 134
(Ky.l96l) (odors and noise from livestock business);

C. Rice Co. v. Ballinger, 3ll K:t.38.223 5.W.2d356
(Kv.1949) (odors from slaughterhouse); Hall v, Bud-

de, 293 Ky. 436. 169 S.W.2d 33 (Ky.1943) (odors

from hog farm).

*3 A nuisance claim has two elements: "(1) the

reasonableness of the defendant's use of his propefty,

and (2) the gravity of harm to the complainant." Lou:
isville Rel. Co. v. Mudd, 339 S.W.2d l8l. 186
(Ky. 1960). In Kentucþ, there are two types of nui-

sance: private and public. ll.G. Duncan Coal Co. v.

Jones. 254 S.W.Zd 720. 723 (Ky.1953\. A private

nuisance affects an individual or a limited number of
individuals, while a public nuisance affects the public

at large. 1d. Kentucky codified the definition of private

nuisance as existing "ifand only ifa defendant's use of
property causes unreasonable and substantial annoy-

ance to the occupants of the claimantrs property or

unreasonably interferes with the use and enjoyment of
such property, and thereby causes the fair market

value of the claimant's property to be materially re-

duced." KRS ö$ 4l1.530(2), 411.540(2). Diminution

in value of the property is the only proper measure of
damages for private nuisance. KRS S 411.560(l).

Here, Plaintiffs' nuisance claims are plagued with
causation and damages issues.

A.
Plaintiffs rely upon a series of expert reports by

Enviroair Consultants, lnc., and its Vice President,

Stephen D. Paul, to show causation. Mr. Paul authored

or co-authored four reports relating to Plaintifß'
claims, two of which address the odors allegedly
produced by the distillery. The odor reports, dated

December 2, 2008 and January 6, 2009, tested air
samples downwind of the Barton Brands distillery to

determine the presence ofodor-causing agents such as

ethanol and acetone (through air samples) and nitro-

gen dioxide and sulfur dioxide (through direct-reading

air measurements). Over the course of three or four

days in November and December 2008, Mr. Paul

collected 2l samples from various locations down-

wind of Barton Brands where "the odor was appar-

ent." However, those reports did not detect any ni-
trogen dioxide or sulfur dioxide. Though the testing

did show some level of ethanol and acetone, none of
the concentrations found in any of the samples were

high enough to meet the odor threshold for ethanol or

acetone. Despite these findings, Mr. Paul's first report

concludes that it is the combination of assessed and

unassessed substances in the air that produces the

objectionable smells. The second report comes to a

similar conclusion, further asserting that there "con-

tinues to be a scientihc basis for the nuisance odor

complaints near the Distillery."

Other than Mr. Paul's conclusory paragraphs

about the origin of the odors, nothing in his report

definitively links the odors of which Plaintiffs com-
plain to Barton Brands, or even a distillery in general.

They do not even establish what substances are cre-

ating the odors. In fact, Mr. Paul's reports come closer

to disproving Plaintiffs' theories than proving them,

because the suspected substances Plaintiffs assert are

coming from the facility are either not present or are

not present in high enough concentrations to meet the

odor thresholds. Thus, Mr. Paul's expert reports do not

prove causation as to the odors that Barton Brands

allegedly creates.

*4 Plaintiffs other two reports, relating to the al-

leged "particles" created by Barton Brands, provide

slightly more evidence of causation. In an October 13,

2008 report, Mr. Paul collected and tested black par-

ticulate matter from various points near the Barton
Brands facility. The subsequent particle testing re-

vealed, among other things, coal dust in each ofthe 25

samples, soot in 24 sarnples and fly ash in seven

samples. Mr. Paul concluded that the "composition

and rnorphology of the analyzed settled particulate

collected near the Barton Brands Distillery was con-
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sistent with settled particulate matter collected near

other coal-fired power plants." In the December 31,

2008 report, ¡-Ni Enviroair President Daniel Maser

swabbed forty-one surfaces, including metal street

signs and cable and newspaper boxes, within a

one-mile radius of Barton Brands to determine

whether fungus was present. The laboratory results

identified the presence of certain fungal species that

thrive in ethanol-rich environments. The results sec-

tion of Maser's report finds that "Enviroair believes

that the A. pullulans and Baudoinia sp. found on the

surface swab sampling is present due to the ethanol

originating from the Barton Brands Distillery." These

two reports, though lacking in some areas,ryE at least

connect the particulate matter to substances that could

come from the Barton Brands' facility.

FN7. Defendant objects to the December 31,

2008 report, on the grounds that it injects a

new theory ofrecovery into the case. For the

reasons stated below, the Court will deny

Defendant's motion to exclude the report.

FN8. Defendant makes much of the fact that

only one of the samples taken by Enviroair

came from the property of a current Plaintiff.
Though there is some merit to this argument,

the Court believes that the results of the

sampling, all within the vicinity of the Barton

Brands (and all but one of which were closer

to it than to the Heaven Hill Distillery), are

enough to create an inference that the sub-

stances found would be similar to those on

Plaintiffs' property.

Thus, the Court finds that Plaintiffs'expert reports

fail to provide sufficient evidence of causation as to

odor. Though it is a close call, the expert reports do

provide enough evidence of causation as to the de-

tected particulate matter. However, even these reports

cannot save Plaintiffs'nuisance claim ifthe evidence

of damages is insufficient.

B.

Kentucky law requires that damages in a nuisance

case be measured by a material reduction in fair
market value or rental value.N KRS ö 411.560(l).
Plaintiff must introduce a "tangible figure from which

the value of the use can be deduced," otherwise the

va lu ati on i s pure specul ati on. A_dg us_ Ç_ g!_sJ t. Ç o-, ! n c-

v. Bentlet.335 5.W .2d912.914 (Ky.1960\. The likely
purpose of this requirement is to impose an objective

criteria upon an otherwise rather subjective tort. De-

termination of fair market value ordinarily necessi-

tates expert opinion. See J-øl.eç_y,J_9!Le;-245 "S.W-3d
815. 820 (Ky.App.2008). To express such an opinion,

the witness "must possess 'some basis for a

knowledge of market values.' " 1d.

FN9. The measure of damages is slightly
different for temporary nuisance than per-

manent nuisance. See KRS

al 1.560(l)(a)-(b). However, Plaintiffs' alle-
gations suggest that they complain of a per-

manent nuisance.

Here, Plaintiffs offer no expert testimbny SNto

related to the decreased fair market value of their

homes. They have produced no data or report that

would assist a fact finder in quantif,ing the property

damage caused by the alleged odors and particles.

Rather, the only evidence Plaintiffs offer of damages

consists of their own testimony that the emissions

have negatively impacted their property. Even then,

none of the proffered testimony goes so far as to
quantit/ the harm to the property. Such blanket

statements are not sufficient under Kentucþ law to
meet Plaintiffs' burden of proving damages. See Ad-
q,l , 3]ls]{.?d at 914 (without tangible figures "the

court and jury are left to draw entirely on their expe-

rience aliunde, or upon naked speculation."). Though

Plaintiffs argue that their individual testimony about

home values is admissible,N the question here is not

whether the testimony is admissible but whether such

vague, non-expert testimony is sufficient evidence of
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damages. The Court finds that it is not.N Thus,

Plaintiffs, having failed to offer quantifiable proof of
harm to their properties, cannot support their claim for
nulsance.

FN I 0. Plaintiffs claim in their brief that they

have produced "sound, credible expert tes-

timony supporting their claim for both lia-

bility and damages." However, the brief cites

no expert testimony related to damages, and

the Court can hnd no evidence ofany in the

record.

FNI l. Specifically, Plaintiffs cite Vaughn v.

Corbin. 170 K:t. 426. 427. 186 S.W. l3l
(Ky.l9 I 6), which is a negligent construction

and maintenance case, rather than a nuisance

case. Vaughn is both legally and factually

distinguishable from the case at hand and

does not support the proposition that testi-

mony from property owners alone is suffi-
cient to prove damages in a nuisance case.

f\ I 2. In fact, this Court has recently rejected

even more substantial evidence of damages

in anuisance case. See Dicheö_u Oxl_Luyh

63 I F.Supp.2d 859 (W.D.Ky.20O9Xrejecting

testimony of a licensed assessor who based

his opinion that the relevant properties were

"worthless" on a one-day tour of the neigh-

borhood and his personal opinions).

IV.
*5 Plaintiffs also bring a trespass claim. Trespass

is an intended or negligent encroachment onto an-

other's property that is not privileged. Rockwell Int'l
corp. v. Iyilhite, 143 s.w.3d 604. 619-20

ßy-Ap!244.Ð. Kentucky law allows recovery for
trespass in three instances: "(l) the defendant was

engaged in an ultra-hazardous activity, (2) the de-

fendant committed an intentional trespass or (3) the

defendant committed a negligent trespass." Id. a¡ 620.

Here, Plaintiffs appear to assert intentional tres-

pass,Eu in that Ba¡1on Brands knowingly emits some

substances in the process ofdistilling spirits.

FN13. Plaintiffs do bring a general negli-
gence claim. To the extent that Plaintiffs'

Complaint could be interpreted to assert a

negligent trespass claim, it is resolved in
Section V, where the Court deals with Plain-

tiffs general negligence claim.

As noted above, Plaintiffs'complaint alleges two

types ofharm: an unpleasant odor and the presence of
black particles. The odors alleged in Plaintiffs' Com-
plaint, which are visibly undetectable and transient,

are not sufficient to state a claim for trespass, because

a trespass only occurs when an object or thing enters a

person's property and interferes with his or her pos-

session or control. Bartman v. Shobe,353 S.W .2d 550.

555 (Ky.l9ó2) (stating that a trespass is "more visible

and tangible" than a nuisance). However, the black

particles alleged in Plaintiffs' Complaint-if caused

by Defendant----could constitute trespass, because they

have a visible and tangible presence on the property.

^1d. As noted in Section III A, Enviroair's expert reports

related to the particulate matter, even though weak in

some areas, are sufficient proofofcausation to allow

Plaintiffs trespass claim to go forward.

The damages required for trespass are different

than those for nuisance. While diminution in fair

market value is always the appropriate measure of
damages for nuisance, a couf can award nominal

damages in an intentional trespass case for the mere

invasion of plaintiffs' property. See Smilh v. Carbide

& Chems. Corp., 226 S.W.3d 52.55 (.K:t.20071(cita-

tions omitted) ("where a trespass has been committed

upon the property ofanother, he is entitled at least to

nominal damages for the violation of his rights");

Ellison v. R & B Contracling, Inc.. 32 S.W.3d 66

Ky.2000) ("even if the plaintiff suffered no actual

damages as a result of the trespass, the plaintiff is

entitled to nominal damages ."). However, to recover
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compensatory damages, or more than nominal dam-

ages, for intentional trespass, property owners must
prove actual injury. Smith. 226 S.W.3d at 55 (ciling
Ilughett v. Caldwell, 313 K:t. 85. 90.230 S.W.2d 92
(Ky. 1950). Diminution in value is one way to measure

damages once an actual injury has been shown. ^Sr¡rilá
v. Carbide & Chems, Corp. 507 r^.3d372,377-78 (6th
Cir.2007). The Kentucky Supreme Court further ex-
plained "actual injury" when answering questions

certified to it by the Sixth Circuit:

Property owners are not required to prove contam-

ination that is an actual and verifiable health risk,
nor are they required to wait until government ac-

tion is taken. An intrusion (or encroachment) which
is an unreasonable interference with the property

owner's possessory use of his/her property is suffi-
cient evidence of actual injury.... The amount of
harm, if any, to the individual parcels, and the cor-
responding measure of actual or compensatory

damages will depend upon the proof introduced at

trial-an issue of fact.

"actions for damages to real property caused by an-

other's negligence sound in trespass," not negligence.

llimmer v. CiU o/ Ft. Thomas, 733 S.W.2d,759. 760
(Ky.Ct.App. l987) (citing Contmonwealth, Dep't ot
Highv,av.s v. Ratlif-f, 392 S.W .2d 913 (Ky.1965\).That

said, Kentucky courts have recognized negligent

trespass. Rockwell. 143 S.W.3d at 620. There are three

basic elements ofnegligent trespass "(l) the defendant

must have breached its duty of care (negligence); (2)

the defendant caused a thing to enter the land of the

plaintiff, and (3) the thing's presence causes harm to

th e I and. " I d. (citing Re stateruç¡! (S ec on dJ _=o_lTq!brg

165 cmt. b).

Plaintiffs' negligence claims fail under either

theory, general negligence or negligent trespass, be-

cause Plaintiffs have not shown that Defendant

breached a duty. Though Plaintiffs' brief alleges that

Defendant's distillery emits tons of chemicals into the

air each year, they have not produced any evidence

that those levels are harmful or exceed what is allowed

under federal and state environmental statutes or reg-

ulations. The limited instances of problem emissions

by Barton Brands, namely a $ I,500 fine by the City of
Bardstown for an accidental release of brandy into a

pre-treatment lagoon and a self-reported incident in
2002 where excess sulfur dioxide was emitted, are not

enough to constitute a breach of duty. For these rea-

sons, Plaintiffs' negligence claim cannot proceed.

vt.
Barton Brands has moved to exclude Plaintiffs'

December 31,2008 expert report by Enviroair on the

basis that it belatedly attempts to inject new claims

into the lawsuit. The purpose of the report,

co-authored by Stephen Paul and Daniel Maser, was to

determine whether some of the black particles Plain-

tiffs complain of are actually fungi associated with the

distillery. The authors swabbed 4l surfaces near the

Defendant's plant and tested for various types of mold.

The results section of the report identify two kinds of
molds that thrive in ethanol-rich environments.

*6 Smith,226 S.W.3d at 56-7

Thus, with or without evidence of actual damag-

es,ro Plaintiffs'claim for trespass can go forward.

FN14. The Court does not decide at this time

whether Plaintifß evidence is sufficient to

prove anything more than nominal damages.

To the extent there is any evidence of dam-

ages, the measure ofactual or compensatory

damages will depend on the proof introduced

at trial.

Plaintiffs also bring a general negligence claim.
Negligence requires the defendant owe the plaintiff a
duty of care, breach that duty, and that the breach

causes the plaintiffs inj:ury. Pathwqts. Inc. v. Ham-
nons. l13 S.W.3d 85. 88 (Ky.2003). In Kentucky,
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Defendant asserts that prior to this report, which it
first learned of in January 2009, Plaintiffs had never

claimed that their complaints related to mold growth.

Instead, Defendant says that whenever Plaintiffs

complained of particulate matter, they specifically

followed up with a reference to "fallout" emitted from
Defendant's coal-fired boiler. Defendant asserts that

use of the mold repof amounts to an attempt to amend

the Complaint, and further argues that such a ma-

neuver at this point would be highly prejudicial. Spe-

cifically, Defendant argues that by January 2009,

when it received the report, it had completed written

discovery, consulted with potential experts based on

Plaintiffs'assertion that the coal-fired boiler was cre-

ating "fallout," and had taken the deposition of most

Plaintiffs. Therefore, to admit the report, according to

Defendant, would be to "fundamentally change the

entire scope and face ofthis litigation at the eleventh

hour."

*7 Plaintiffs, on the other hand, argue that the

expert report focusing on black mold is simply a con-

tinuation ofprevious tests rather than a new theory of
recovery. Plaintiffs also assert that mold claims have

been part ofthe case for years because early Plaintiff
surveys complain of "black mold."

The evidence here shows that Plaintiffs have

consistently alleged problems related to both particu-

late matter and ethanol-related odors, though the Court

agrees they have not been crystal clear in specifically

alleging a marriage of the two-that the ethanol

emitted by Barton Brands had some relationship with
the particulate matter of which Plaintiffs complained.

That said, at least a few of the Plaintiffs have de-

scribed the particulate matter as "black mold ." In fact,

in its November 2007 Order denying class certifica-

tion, this Court included the "black mold" allegation

in its recitation of the facts of the case. See Dkt. No.

83.

It is important to note that despite Defendant's

protestations, the expert report at issue was submitted

before the close of fact discovery. The purpose of
discovery is for the parties to discover facts that are

relevant to their case, including the makeup of the

particles Plaintiffs claim originate from Barton

Brands. Here, Plaintiffs' mold report served that pur-

pose. Though it came near the close offact discovery

and focused on a different source of particulate matter

than previous reports, it still remains within the realm

of arguments that Plaintiffs have made from the be-

ginning ofthis case.

For these reasons, the Court finds that the De-

fendant was on notice that black mold could be one of
the theories of the case and declines to treat the De-

cember 2009 expert report as an amendment to the

Complaint, as Defendant requests. Nonetheless, to the

extent that Defendant may have been prejudiced by

Plaintiffs continued focus on "fallout" and relatively

late admission of the mold report, the Court will give

Defendant until January 10, 2010, to supplement its

expert reports to address the issue of mold.

The Court will enter an order consistent with this

Memorandum Opinion.

W.D.Ky.,2009.

Brockman v. Barton Brands, Ltd.

Not Reported in F.Supp.2d, 2009 WL 4252914

(w.D.Ky.)
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